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EXECUTIVE SUMMARY

Undeclared work of third  -country nationals is a serious concern for fair competition in
host -countries , decent employment relations , but also social and fundamental rights of
those workers . Although the relevant data are scarce, the recent 2019 Eurobarometer
survey suggests that third -country nationals more often engage in unde clared work
and are consequently exposed to exploitative working conditions . This raises important
issues for enforcement authorities who detect work irregularities on the ground and aim

to ensure fair and decent work.

The aim of this report is twofold . Firstly, it explores different ways of engaging in

undeclared work by non -EU nationals, linking this to labour exploitation. Secondly, it

focuses on |l abour, tax and/or soci al security author
used to tackle undeclared work and labour exploitation of third -country nationals,

ranging from prevention to detection and deterrence. To that effect, this report includes

promising practices to address the complex issue of undeclared work of third -country

nationals.

Definitions of undeclared work, illegal employment and labour exploitation

This report uses the working definition for undeclared work used by the European
Commi ssi on: 6any paid activities that are | awf
to public authorities, taking into account differences in the regulatory system of Member

St at €eTki® activity -based definition excludes economic activities  which are illegal or
unpaid by their nature . Thus, undeclared work as defined above , includes : und er-
declared employment, unregistered employment, undeclared self -employment, labour
infringements through the use of umbrella companies, and other specific informal
practices which are not declared to labour, social security and tax authorities

lllegal em pl oy ment i s defined as an 6economic ac
provisions set by legislation regulating the employment of third -country nationals
(European Migration Network (EMN), 2018) . In the EU context, this covers both the
illegal employment  of a third -country national who is irregularly staying on the territory

of an EU Member State and of a legally resident third -country national working outside

the conditions of the residence permit /visa and/or without a work authorisation . Thus,
illegal employment of third -country nationals is either the result of irregular residency or

the missing/restricted right to work.

Labour exploitation lacks an official EU -wide legal definition and varies in degrees of
severity, with most international definitions pointing towards its more severe forms, such

as forced labour and slavery. In this report it is understood based on the definition by the
European Uni on Agency for Fundament al Ri ght s
significantly from standard working conditions as defined by legislation or other binding

legal regulations, concerning in particular remuneration, working hours, leave
entitlements, health and safety standards and

Methodology

Reliable estimates of the incidence of undeclared work among third -country nationals are
scarce and the report is therefore based primarily on the following qualitative evidence:

Desk research into the key evidence available at European, international and
(selected) Member State le  vel in relation to undeclared work, labour exploitation and
illegal employment of third -country nationals.

Targeted interviews and written contributions of/by enforcement authorities and
social partners in nine EU Member States (Belgium, Finland, France, Germany, ltaly,
the Netherlands, Poland, Spain, Sweden).



Targeted interviews with social partners , hotably the European Trade Union
Confederation (ETUC) and the Platform for International Cooperation on
Undocumented Migrants (PICUM).

By relying on this met hod, the report helps to shed light on a series of key
guestions in relation to migration and undeclared work, and the propensity of third -
country nationals to be more vulnerable to labour exploitation:

O Undeclared work of third -country nationals I what are the different
irregularities?
0 How do migrants enter undeclared work and labour exploitation?

0 How to counteract undeclared work and labour exploitation of third -country
nationals?

Undeclared work of migrants T what are the different irregularities?

The very first question is how do undeclared work, illegal employment and labour
exploitation coincide ? Illegal employment and undeclared work are both informal
economic activities that do not comply with | egislat
the authorities. While illegal employment is a breach of migration (because of a missing

or no longer valid residency status) or labour law ( with no or a limited work
authorisation ), undeclared work is a paid activity not, or only partly, registered with the

authorities and can be performed by third -country nationals and the native population.

With a few exceptions, irregular ly staying migrants or those without aright towork often
have no choice but to work informal ly. They are therefore at a particularly high risk of
labour exploitation because of their dependency that undeclared work and illegal
employment create on their employer.

Compared to undeclared work and i llegal employment , labour exploitation is the non -
compliance with a wider set of employersé obligati ons
treatment regulations, including also the declaration of work to authorities. While

substantial research by the Euro pean Union Agency for Fundamental Rights (FRA) (FRA,

2015; FRA, 2018, FRA, 2019) considers forms of severe labour exploitation in criminal

law, this report  looks at labour exploitation as a continuum , characterised by distinctive

forms and degrees of immob ility, devaluation and coercion . While undeclared work can

be an intentional strategy of employers and regular ly staying migrants, labour
exploitation is driven by various employersdé strategi
(FRA, 2015; FRA, 2018, FRA, 2019). Undeclared work can also be one fo rm of labour

exploitation (e.g. if the employer refuses to register the worke r) and reinforces the

exclusion from formal employment and subsequently increases the risk of further

exploitation.

Third -country nationals enter undeclared work and illegal employment under
different circumstances . For example : regular ly staying refugees or seasonal workers

working undeclared or underdeclared, non -EU nationals working more time than their
employment contract states or in a second - undeclared - job or fraudulent ly posted
third -country nationals . Instances when t hird -country nationals work more time than

their work authorisation allows or workers overstay their temporary visa are primarily

classified as illegal employment (whilst this economic activity is also often likely not to be

declared to the authorities)

Non-EU national s therefore f ace different situations due to their country entry (legally

or illegally), residency (regular ly versus irregular ly staying), work status (work
authorisation ~ with significant limitations, expired, non -valid or non -existing work
authorisation ) and form of employment (formal, undeclared or underdeclared). Hence, it
is often not possible to fully distinguish between undeclared work ( which is mostly
covered by labour law interventions) , illegal employment (covered by migration, labour
and criminal law) and labour exploitation covered in national labour and criminal laws , as

they interlink and reinforce each other.



While existing research focuses mainly on the vulnerability of irregular ly staying migrants
to labour exploitation, this report also considers regular ly staying non-EU nationals who
work undeclared and their exposure to labour exploitation. In order to explore the
relationship between undeclared work and labour exploitation, the report differentiates

between three groups of third -country nationals:

Legally residing third -country nationals with a fully flexible work
authorisation . This group includes people who for example gained long-term
residency , or have been granted international protection. In theory, this group faces
the same risk of entering undeclared, underdeclared work or bogus self -employment
as EU nationals. However, while it is unclear if they enter undeclared work
intentionally or are driven into it by employers, their risk of labou r exploitation is
heightened compared to EU workers . Employers may take advantage of their more
marginalised status 1 in particular of low -skilled workers T or may blackmail them to
work undeclared or in atypical jobs in order to maintain their work and re sidency
status.

Legally residing third -country  nationals with a restricted  work
authorisation . This can include a limitation of working time, for example , for
students or au pairs, a set number of professions or sectors to work in  or can be
linked to a si ngle employer . A breach of these conditions of their work  authorisation
results in illegal work. This increases their dependency on their employer and, in

turn, the risk of labour exploitation. Specific schemes that worsen this situation are
work authorisa tions that are linked to a specific employer and posting arrangement
which allow companies to post legally staying third -country workers with a work
authorisation for a restricted amount of time to another Member State. Under
fraudulent posting arrangement s, migrants are hired by fraudulent schemes and
employed as posted workers under contracts from countries where neither employer

nor worker has any real connection.

Legally residing third -country nationals without a  right to work (their status
may not gran t them access to the labour market or they have not/cannot apply for a

work authorisation ) and irregular ly staying third - country nationals . This group
is most at risk of labour exploitation due to their irregular status. People staying

regularly but without a work authorisation are those who entered the EU on a tourist

visa (in exploi tative cases, arranged by the employer and with the intent ion of
working full -time), as asylum seekers who are not yet authorised to work . Cases of
irregular residency and employment concern those third -country nationals who are
not entitled to stay in the territory of the Member State (for instance because they

entered the country illegally, overstayed their visa or had their asylum application

rejected ).?

How do migrants enter undeclared work and labour exploitation?

Although the data on undeclared work amongst third -country nationals is scar  ce, insights
from P latform members and literature reveal that most non -EU workers taking part in
undeclared work come from countries with lower wages and restricted job

opportunities, and often with a higher share of undeclared work. Their risk of engaging in

1 According to EU Reception Directive asylum seekers must be granted access to the labour market no later
than nine months from the date when the application for international protection was lodged, if a first instance

decision by the competent authority ha s not been taken. Member States can decide to grant earlier access to

the labour market.  However, before this period, it may be likely that asylum seekers work to gain income while

they wait for their decision enabling unscrupulous employers to fill low -paid jobs.

ZArticle 3(3) of the Employers Sanctions Directive (Directive 20/
decide not to apply the prohibition [of the employment of illegally staying third -country nationals] to illegally

staying third -country nat ionals whose removal has been postponed and who are allowed to work in accordance

with national | awbd.



labour exploita tion increases if they are working illegally, and/or are low -skilled workers,
and/or lack adequate language skills .

They mostly work in sectors with high demand for a flexible workforce in labour -

intensive jobs, such as in agriculture, construction, domestic work and transport.

Enforcement authorities have also noted undeclared and illegal work in services in the

hospitality industry, such as hote Is, restaurants and beauty salons. Another aspect are

small -scale, unregistered businesses (street vendors, car washes), were workers work

O0seelnfipl oyedd and earn their undecl ared income in cas
difficult to monitor, given the frequently changing or hidden workplace settings and

subcontracting chains. Some sectors are highly gendered, with construction and

international transport mostly male and the domestic sector primarily female, creating

different discrimination and exploitat ion risks for women and men.

Furthermore, third -country nationals are recruited into undeclared work primarily via
private contacts and informal networks, fraudulent temporary work agencies, online
recruitment and pick -up spots. Especially fraudulent agenc ies, gangmasters ® and some
private networks, such as groups from the same ethnic background or wider family

members who systematically isolate workers, often lead to exploitative conditions.

How to counteract undeclared work and labour exploitation?

In mos t Member States, labour inspectorates detect illegal, undeclared work and
exploitation of foreign nationals. Other authorities involved are tax and social security
authorities, health and safety regulators, the police, customs and migration authorities,

and employment services. In addition, NGOs and social partners play a key role in
providing insight on  -the -ground, informing workers of their rights, establishing trust with
workers and channelling complaints.

However, policy approaches to address undeclared work and consequential labour
exploitation of migrants remain often limited because of insufficient cooperation between
responsible institutions , scarce resources in enforcement bodies and an often limited
capacity to detect labour exploitation.

Enforceme nt authorities have, to some extent, adapted some measures  to tackle
undeclared work to the specifics of third -country nationals. Much like their general

approach, there is a stronger focus on  deterrence  than prevention measures targeted at
irregularities  related to the employment of third -country nationals . Inspections are

typically used to monitor these irregularities, often focusing on high -risk sectors and
cooperating with other authorities , mostly the police to address criminal infringements

While san ctions are an important deterrent for employers, their effect depends heavily on

the likelihood of detection and enforcement. This is often undermined by non -EU workerso
inadequate knowledge of their rights and available support mechanisms, or their fear o f

fines or deportation if they complain.

The report outlines  promising practices , as case studie s, based on the existing policy
approaches of enforcement authorities , social partners. These include the development of
joint cooperation procedures between different authorities, specialised teams, training of
inspectors and working with social partners.

In order to detect cases better, confidential reporting mechanisms help to encourage

complaints by third -country nationals. Moreover, monitoring recruitment channels , such

as online advertisepmenspotoy Dpppkrts authorities to
When it comes to labour exploitation, specific indicators, trained inspectors, information

tools to inform about rights during inspections and cooperation with NGOs and social

partners can support exploited workers.

3 - " .
This is usually a person who employs manual workers, often undeclared and under exploitive working

conditions.



Preventative measures are important to provide targeted information, as it is often

unclear if third -country nationals and at times their employers are aware of regulations.

Equally, communicati on activities, such as campaigns , can change behaviour by

increasing trust in the authorities. Preventative measures take the specific situation of

third -country nationals into account, for instance , via multilingual information tools or

outreach (for exam pl e O6cul tur al me di at enforsegnt authontiesaaddd i t i on,
social partners also reach out to employers via advice services and transparen t rules

about hiring and the regulation of recruitment of third -country nationals in specific

sectors and an e mphasis on chain liability.

Finally, with the recent COVID -19 outbreak, regularisation schemes have been widely
debated, offering a chance to transfer undeclared work into declared work and provide

access for irregular ly staying migrants to support servic es whilst lifting them out of
undeclared and/or  exploi tative work. They need to be carefully designed in terms of their
frequency, universality and eligibility rules (e.g. language requirements and setting
conditions for future compliance).




1 INTRODUCTION

Undeclared work of third -country nationals is a serious concern for fair competition,
decent employment relations , and social and fundamental rights of these workers .
Although the data are scarce, the recent 2019 Eurobarometer survey and other evidence
suggests that third -country nationals  engage in undeclared work i and are consequently
exposed to exploitative working conditions . Especially irregularly staying third -country
nationals are at high risk, as they have limited or no access to social protecti on or
welfare services and often find themselves in employment relations in violation of
human, soci al and workersdé ri ghtthey cdnnot exereisetheirst sever
fundamental rights, such as the right to free movement or privacy. From an econ omic
perspective , undeclared and illegal work of third -country nationals  threatens the fiscal
sustainability of tax and social protection systems , together with fa  ir competition, while
possibility for illegal employment may also work as a pull factor for irregular
immigration

Undeclared work by non -EU nationals is also a sensitive political issue with recent
discussions around migration control and unfair competition . During the financial crisis in
2008 , many migrant workers lost their jobs and either re turned to their home countries
or engaged in undeclared work (Organisation for Economic Co  -operation and
Development (OECD), 2018) . In addition, the migration influx in 2015 -2016 generated
debate around security and integration, with increase d illegal entr y into the EU via the
Eastern Mediterranean, Central Mediterranean and Western Balkan migratory  route s.
Around half of all asylum applications were rejected , leading to questions  about return
and possible illegal employment (OECD, 2018).

In the current COVID -19 pandemic and expected economic recession , hon -EU workers
are again at significant risk of drift ing into illegal and undeclared work, either because

they might lose their jobs , and especially if their residency depends on their job.
Moreover, the pandemic lockdown measures and subsequent job losses in lower income
countries can lead to increased migration to Europe , Whilst some  receiving countries
argue for stricter migration control. Moreover, increasing unemployment and fall ing
prices in EU Member States may resultin cutsto  labour costs, often  through exploit ative
conditions. The lack of access to social protection for illegally working migrants is likely to
accelerate , as is limited or no access to public health services or socia | distancing
measures. In addition, t hird -country nationals 6jobs in professions that became essential
during this health crisis, such as jobs in agriculture, cleaning or transport , are at higher
risk to continue working without relevant hygiene standards and social distancing
measures expected during the  pandemic time

In addition , workforce supply and demand in the above -mentioned sectors become s
vulnerable , as some workers may decide to return  home or notto travelt o Europe . This
in tu rn has reinforced discussions around regularisation schemes to bring previously
undeclared workers and businesses into the declared economy.

Tackling undeclared work amongst third -country nationals is essential to economic,
migration and social policy obje ctives, especially with the most recent consequences of
the COVID -19 pandemic . This raises important issues for enforcement authorities
addressing undeclared work, who detect undeclared and illegal employment on the
ground and aim to ensure fair and decent work.

1.1  Purpose of the report

The aim of the report is twofold. Firstly, it explores different ways how non-EU nationals

engage in undeclared work , linking this to labour exploitation. Secondly, it identif ies

labour, tax and/or social security authorities a nd soci al partnersé measure
undeclared work and labour exploitation of third -country nationals, ranging from

prevention to detection and responses. This review allows to single out promising

practice s to address the complex issues of undeclared work of third -country nationals.



Tackling these issues by the approaches in this report ultimately contributes to
safeguarding the rights of migrant workers . Especially vulnerable groups are often unable
to assert their rights, including the rights to fair pay and living and working conditions.

The report explores the relationship between undeclared work and labour exploitation,
based on the following definitions:

Definitions of undeclared work, illegal employment and labour exploitation

This report uses the working definition for undeclared work used by the European
Commi ssi on: 6any paid activities that are | awf
to public authorities, taking into account differences in the regulatory system of Member

St at es 6. As tbdseédsdefimition eéxsudds ysections of the undeclared economy

that are illegal or unpaid, such activities do not form part of this report. This includes
different types of undeclared work, including: un der -declared employment, unregistered
employment, undeclared self -employment, labour infringements through the use of
umbrella companies, etc. related to labour, social security and tax laws and regulations.

1l egal empl oy ment i s def i ntigitg camied owd nn viélaicnoof o mi
provisions set by legislation regulating the employment of third -country nationals
(European Migration Network (EMN), 2018) . In the EU context, this covers both the

illegal employment of a third -country national who is ir regularly staying on the territory

of an EU Member State and of a legally resident third -country national working outside

the conditions of the residence permit and/or without a work authorisation . Thus, illegal
employment of third  -country nationals is eit  her the result of irregular residency or the
missing/restricted right to work.

Labour exploitation lacks an official EU -wide legal definition and varies in degrees of
severity, with most international definitions pointing towards its more severe forms, suc h
as forced labour and slavery. In this report it is understood based on the definition by the
European Uni on Agency for Fundament al Ri ght s
significantly from standard working conditions as defined by legislation or oth er binding
legal regulations, concerning in particular remuneration, working hours, leave
entitl ement s, health and safety standards and

In order to present the relation between undeclared work and labour exploitation of

third -country nationals, the report discusses three groups who face challenges in
accessing formal employment  * and a higher risk of labour exploitation. While research
focuses mainly on the vulnerability of irregular ly staying migrants to labour exploitati on,
this report considers also regular ly staying non -EU nationals who work undeclared and
their exposure to labour exploitation

Legally residing third -country nationals  with a fully flexible work authorisation . This
group includes people who gained long -term residency or have been granted
international protection. In theory, this group faces the same risk of entering
undeclared, underdeclared work or bogus self -employment as EU nationals.
However, while it is unclear if they enter undeclared work int entionally or are driven
into it by employers, their risk of labour exploitation is heightened compared to EU
workers . Employers may take advantage of their more marginalised status T in
particular of low -skilled workers i1 or may blackmail them to work und eclared or in
atypical jobs in order to maintain their work and residency status.

Legally residing third  -country nationals with a restricted work authorisation. This can
include a limitation of working time, for example for au pairs or students, a set
num ber of professions or sectors to work in  or can be linked to a single employer LA

4 For employment to be considered formal (rather than informal ), it must consider the International Labo ur
Organi sation (ILO) , EU and national standar ds of idrespeetrot mmionunkwagewor ker s o6 r
legal deductions, hours worked, and health and safety standards).



breach of these conditions of their work authorisation results in illegal and
undeclared work. This increases their dependency on their employer and, in turn, the

risk of lab our exploitation. Specific schemes that enhance this situation are work
authorisations that are linked to a specific employer and posting arrangement which
allow companies to post legally staying third -country workers with a work
authorisation for a restri cted amount of time to another Member State. Under
fraudulent posting arrangements, migrants are hired by fraudulent schemes and
employed as posted workers under contracts from countries where neither employer

nor worker has any real connection.

Legally re siding third -country nationals  without a right to work (their status may not
grant them access to the labour market or they have not/cannot apply for a work
authorisation ) and irregularly staying third -country nationals . This group is most at
risk of labou r exploitation due to their irregular status. People staying regularly but

without a work authorisation are those who entered the EU on a tourist visa (in
exploitative cases, arranged by the employer and with the intention of working full -
time), as asylum seekers who are not yet authorised to work ,%> or under family
reunification rules when the partner is not allowed to work . Cases of irregular
residency and employment concern those third -country nationals who are not
entitled to stay in the territory of the Member State (for instance because they
entered the country illegally, overstayed their visa or had their asylum application

rejected). °©
1.2  Method

Reliable estimates of the situation of undeclared work among third -country nationals are
scarce and the report  is therefore based primarily on the following qualitative evidence:

Desk research of the key qualitative and quantitative sources in the field of third -
country national sé migration, undecl ared work and
European Economic Area  (EEA). The literature review covers legal, socioeconomic

and policy aspects.

Targeted interviews with enforcement authorities (in Belgium, Finland, France,
Germany, ltaly, the Netherlands, Poland, Spain, Sweden) in selected EU Member
States on their  observations and measures to tackle undeclared work and labour
exploitation among third -country nationals

Targeted interviews with the European Trade Union Confederation (ETUC) and the
Platform for International Cooperation on Undocumented Migrants (PICUM ).

In Section 6 and 7, promising practices are presented by labour, tax and/or social
security authorities and social partners to tackle undeclared work and labour
exploitation among third  -country nationals

Following this introduction, S ection 2 presents the scale of migration in the EU, followed

by an overview of EU and national legal frameworks pertaining to employment and

migration policies (Section 3 ). Section 4 explains how undeclared work and labour
exploitation coincide along the three groups of wo  rkers from non -EU countries considered
in this report . Section 5 discusses how, and in which sectors , these groups enter
undeclared work and potential labour exploitation. Section 6 analyses roles and
cooperation between the different actors tackling undec lared work, illegal employment

® According to EU  Reception Directive asylum seekers must be granted access to the labour market no later

than nine months from the date when the application for international protection was lodged, if a first instance

decision by the competent authority has not been taken . Member States can decide to grant earlier access to

the labour market.

®Article 3(3) of the Employers Sanctions Directive (Directive 20/
decide not to apply the prohibition [of the employment of illegally staying third -country nationals] to illegally

staying third -country nationals whose removal has been postponed and who are allowed to work in accordance

with national |l awbd .



and labour exploitation . Section 7 presents concrete measures taken by enforcement
authorities, such as labour inspectorates, tax and social security authorities, as well as
social partners and NGOs , to address undeclared wor  k and labour exploitation of third -

country nationals, pointing to further promising practice in case studies. This is followed
by Section 8 focused on how Member States and authorities can support routes out of
undeclared work and exploitation . Finally, Section 9 closes the report with conclusions

and observations for future action.

2 AN OVERVIEW ON LEGAL MIGRATION AND IRREGULAR LY STAYING
THIRD -COUNTRY NATIONALS

This Section presents available data on legal migration flows and irregular ly staying
third -country nationals . This can help usto  shed some light on the issue of undeclared
work of migrants across the EU. These developments do not provide the full picture, as
illegal and undeclared work are mainly under -reported while methods used for detection
differ , which makes investigation challenging .

Legal migration

At the beginning of 2019, third -country nationals accounted for 4.9 % of the total
population in the European Union (EU -27); specifically, 21.8 million non -EU citizens were
legally living in the EU-27, most of them in Germany (10.1 million), Italy (5.3 million),

France (4.9 million) and Spain (4.8 million) (Eurostat, 2019)

First residence permits continued to increase between 2015 and 2018. In 2018, 3.2
million first residence permits were issued in the EU to non -EU citizens . The main reason
for a first residence permit was for family reasons (28 %), followed by employment

reasons (27 %), education (20 %) and other reasons, including international protection
and asylum (24 %) (Eurostat, 2018)

In terms of permits for employment/remunerated activities , au-dessous shows the most
common destination  countries were Poland, Germany and Spain .’

Figure 1. Residence permit for employment -related reasons , 201 9
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” This is data for the EU -28 in 201 9. The United Kingdom is not considered in this report, as no longer a EU
Member State. However, Brexit will change internal cross -border mobility labour patterns within the EU -27 and
migration arrangements between the EU and United Kingdom remain unclear at the moment of drafting this

report.



Source: Eurostat, First permits by reason, length of validity and citizenship [migr_resfirst].
Extracted from Eurostat on 26/ 10/202 .

Countries like Poland or Czechia have introduced recent visa schemes and bilateral
agreements with Eastern neighbour countries to address new workforce demand since
joining the EU . These allow for short -time employment without a work authoris ation.
ANNEX 3: TOP THREE NATIONALITIES OF RESIDENCE PERMITS FOR REMUNERATED
ACTIVITIES provides an overview of the top three countries whose citizens received first
residence permit s for remunerated activities. This shows that Czechia, Poland, Hungary
and Slovakia most people came from Ukraine and other Eastern neighbour states
Permits in other countries varied more in terms of geographic distribution : such as
citizens from India, Bo snia and Herzegovina and Ser bia who came to Germany and
people from Morocco, Honduras and Colombia arriving in  Spain. For the EU -27 as a
whole, 44 % of first residence permit s for remunerated activities were issued to
Ukrain ians, followed by 6 % India ns and 4 % Bosnians.

Another relevant aspect to look at is the latest statistics on asylum applications . In 2015,
612 700 first -time asylum seekers applied for international protection in the EU .®
Approximately 38 % of those first instance asylum decisions r esulted in a refugee or
subsidiary protection status or an authorisation to stay for humanitarian reasons. More

than half of those positive decisions (53 %) granted the refugee status in line with the
1958 Geneva Convention . In 2019, the number of new asyl um seekers was lower, with
142 400 asylum applications , Germany accounted for 23.3 % of all first -time applicants

in the EU -27, followed by France (119 900, or 19.6 %), Spain (115 200, or 18.8 %),
Greece (74 900, 0r12.2 %) and ltaly (35 000,0r5.7 %).

Irregular migration

Irregular migration is difficult to measure and compare between countries, as those

without residence and work permits are not included in any formal statistics. Globally, it
is estimated that 10715 % of all migrants  were in an irregula r situation in 2010 (IOM,
2010). In 2008, th  is number was estimated at between 1.9 million and 3.8 million in 27

EU Member States (PICUM, 2020). There are some national methods to assess the scale

of the irregular migration , such as in Denmark, where 10 00 0 people were estimated to
work illegally in 2013. In the Netherlands, there w ere an estimated 35 000
undocumented migrants between 2012 and 2013 (van der Heijden et al., 2015), while

between 20 000 and 26 000 lived in Ireland in 2014 (Migrant Rights Centr e Ireland
(MRCI), 2014).

The available d ata on the enforcement of immigration legislation gives an estimates of
migrants who were identified as irreqular . Numbers of migrants entering the EU

irregular ly reached the highest level in 2015, with 2 154 700 pe rsons found to be
irregular ly present, then falling to 983 900 (rounded to the nearest 100) in 2016 and to

601 500 in 2018 I 68.4 % of them were found in four Member States together
(Germany: 134 100, France: 105 900, Greece: 93 400, Spain: 78 300 ) (Eurostat, 2018).
8 Asylum and firs t-time asylum applicants by citizenship, age and sex [migr_asyappctza] . Extracted from

Eurostat on 25/05/2020



Figure 2. Non -EU citizens found to be illegally present in the EU Member States
and EFTA countries, 2018
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The peak in 2015 translates also into detections of illegal border cr ossi ngs of the
external borders by national border  control authorities . In 2015, 1 800 000 were
detected, before declining to 511 000 in 2016 and 205 000 in 2017 , and a total of

141 846in 2019 (Frontex, 2020).

Figure 3.  Detections of illegal border crossing s at the external borders of the
Member States
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A caveat of this approach of measurement could be the issue of double reporting and
inflation of numbers due to border crossings of multiple Members States. The three key
migratory routes for illegally entering third -country nationals into the EU, have been the



Eastern Mediterranean (crossing of the Aegean Sea from Turkey towards Greece), the

Central Mediterranean (flow from Libya and Tunis ia towards Italy) a nd the Western
Balkans (primarily from Serbia and Bosnia and Herzegovina towards Croatia and
Hungary) route (CSD, 2018). lllegal EU border crossings happen mostly through migrant

smuggling and trafficking of human beings (CSD, 2018).
Third -country nationa Is and undeclared work

The Eurobarometer survey  from 2019 (Special Eurobarometer No. 498 conducted in 2019

with 26 514 respondents) shows that those with working experience outside of the EU

and those with working experience in another EU Member S tate are more likely to
engage in undeclared, under -declared employment and bogus self -employment.
However , these data should be interpreted with caution 2

4 9% of respondents who have previously worked in a non -EU country took part in under -
declared employment in the EU (compared with 3 % of all employees surveyed) and

12 % of self -employed with previous working experience outside of the EU were bogus

self-employment in the EU (compared with 10 % of all self -employed surveyed)
However, the number of respondents wit h work experience in a non -EU country and in
undeclared employment in the EU is the same as for all people surveyed: 4 % (Williams
etal. , 2020) .

Moreover , the survey finds that those with recent work experience abroad (EU and non -
EU) 7 in the last 12 months T are also more likely to engage in undeclared work in the

last 12 months. This could be in their host country or after returning to their country of

origin (Williams et al. , 2020).

3 POLICY FRAMEWORK ADDRESSING UNDECLARED WORK AND
LABOUR EXPLOITATION
This Section looks at EU employment and migration policy relevant for undeclared work

amongst third -country nationals , as well as labour market and migration policies that
might influence  employment of third - country nationals over time.

Key findings
EU and national p olicies set out various ways for legal migration. However , legal
pathways for low -skilled third -country na tionals are limited in many countries
Consequently, t his is the group most likely to cross borders illegally and enter

undeclared employment, especially in sectors with high workforce demand, such as
agriculture or domestic work.

With more recent asylum applications, some countries have focused on a quicker and
more efficient integration of asylum seekers and refugees, notably in sectors with
workforce demand.

3.1 EU framework relevant in addressing undeclared work amongst third -
country nationals

Together with  international labour law standards and core principles of universal human

rights, the EU legislative acquis on employment and migration policy is relevant to the

phenomenon of undeclared work among third -country nation als. Indeed , regulations

determine the implementation at national level , and enforcement carried out by public

authorities.

® Only 9 % of all survey respondents have worked abroad and less than 2 % surveyed were migrants. For the

2013 Eurobarometer survey on undeclared work in the European Union, 1 % were from non -EU countries and

the survey stresses the difficulty to include insight from irregularly staying third -country nationals.



A common layer of protection for all workers, irrespective o f forms and types of
employment

At EU level, t he Council Directive 2000/78/EC, Employment Equality Framework
Directive, and the Race Equality Directive 2000/43/EC safeguard equal treatment during
recruitment and at work for all , covering working conditions including pay and social
security benefits, and access to union re presentation, irrespective of racial or ethnic
background.

In the area of employment, legislation also regulates working conditions for every worker

i regardless of their nationality and their migration status T such as the Working Time
Directive, which sets out a limit for working hours , rest breaks and annual leave and
other European Directives on safety and health at work . Traditionally, the regulation of
working time focussed on health and safety ; increasingly , flexible working hours were
addressed in this regulation

EU Regulation onf lexible forms of work

The need to better  regulate flexible forms of work is increasingly important , notably to
avoid undeclared work by non -standard workers  with irregular working hours . While
legislation applies to native, EU and third -country workers, employment of the third -
country nationals is very much impacted by regulations of flex ible, non -standard forms of
work. Third -country nationals work more often in temporary employment and earn lower
wages (Fasani, et al, 2020). Two EU Directives determine further minimum standards
and rights for employees. In order to ensure greater predictability of working hours for
both workers and employees , the 2019 Directive 2019/1152 on Transparent and
Predictable Working Conditions sets out the obligation to inform workers and employees

on guaranteed paid hours, payment for additional work, and reference to work schedules .
In addition, the 2019 Work -Life Balance Directive (Directive 2019/1158) gives the right
to paternity leave, carers' leave and flexible working arrangements (reduced working

hours, flexible working hours and workplace settings ) to all working parents of children

up to at least 8 years old, and all carers

Three Directives regul ate non-standard form s of work ensuring  the equal treatment of
atypical workers with standard workers. The Temporary Agency Work Directive
(2008/104/EC ) guarantees the protection of temporary agency workers, ensuring equal
treatment (on basic working and e mployment conditions) and by recognising temporary
work agencies as employers. Furthermore, the Part -time Work Directive 97/81/EC and
the Fixed -term Work Directive 99/70/EC determine minimum standards for atypical
workers and equal treatment to permanent s taff.

Conditions for  posted workers (Posted Workers Directive (96/71/EC) ) carrying out work

in another Member State for a limited period of time aim to address workerso r
decent working conditions across the EU, regardless of their residence stat us. The

revised Posted Workers Directive (2018/957) and the Enforcement Directive

(2014/67/EU)  stem from the freedom to provide services (Article 56 TFEU) and free

cross -border movement of services within the internal market. With the revised Directive

(2018/957) , the terms and conditions of employment for posted workers now cover

among others  Gemuneration &instead of dminimum rates of pay & The new rules will apply

to temporary agency workers and workers in chain posting.

Va rious migration pathways covered in various regulations

Migration is a shared competence between the EU and the Member States, which in

practice means that the EU has regulated the conditions and rights associated with
labour market access of some groups o f third -country nationals in several Directives ,
whilst Member States may have specific national instruments and schemes in place too

Even when EU legislation applies , some instruments allow Member States to restrict
access to the labour market or put in place additional conditions and restrictions, which

may have the unintended effect of leading to undeclared work and labour exploitation

(see Section 5.2 below).



Full equal treatment with respect to working conditions and rights is ensured for third -

count ry nationals with legal residence status . Their residency and employment may be

regulated by the Long-Term Residence Directive (2003/109/EC) 1% the Single Permit

Directive (2011/98/EU) , which applies to all third  -country nationals authorised to work,

and the EU Blue Card ( Directive 2009/50/EC ), which covers highly qualified third -country

nationals . For th e latter, third -country nationals are required to possess a job providing a

6sal ary at Il east 1.5 times the average gamcer naendnbu.a l
In addition, the Blue Card can be restricted to a single employer.

The Seasonal Workers Directive (2014/36/EU) @etermines the conditions of entry and
stay of third -country nationals for the purpose of employment as seasonal workers and
defines the rights of seasonal workers 0 (Article 1). This only covers third -country

nationals with residence outside the territory of the Member States (Art icle 2(1)).

Seasonal workers can only be employed for O0specific activities dependent
of the seasons, under one or more fixed -term work contracts concluded directly between

that third -country natonal and the employer established in that
Directive generally refers to employment in sectors such as agriculture and tourism, and

Mem ber States should , in consultation with social partners, determine sectors that are
seasonal . This Directive is particularly pertinent in the context of this report, given the

seasonal / sectoral dimensions outlined in relation to migration in further Sections of this
report.

The Intra -Corporate Transferees Directive (2014/66/EU) regulates intra -corporate
transferees permits and guarantees equal (employment ) treatment with posted workers.
Intra - corporate transferees are bound to one employer and can sta y and work in the
Member State for a maximum of three years.

The Students and Researchers Directive ( (EU) 2016/801) applies to those who apply to
be admitted or who have been admitted to the territory of a Member State for the

purpose of research, studies , training , voluntary service, pupil exchange schemes ,
educational projects and au pairing or voluntary service in the European Voluntary
Service (EVS). While itis nota dabour migration d&instrument as such, the Directive allows
students to work or to be self-employed outside of their student hours, with working time
restrictions in  most countries . Member States may , exceptionally , introduce additional
restrictions based on the ir specific labour market situation. After completing their
research or st udies, these third -country nationals permit holders are allowed to remain in
the Member State to seek employment or set up a business for a period of at least nine

months.

The Family Reunification Directive (2003/86/EC)  determines that a family member is

entitl ed 6in the same way as the sponseemployedo acces
activity. However, e ven when family members can access the labour market, Member

States are still allowed to introduce additional conditions and restrictions

In the area of international protection, the Qualification Directive (2013/32/EU) and the
Temporary Protection Directive (2001/55/EC) allow beneficiaries of international and
temporary protection to access employment , without imposing any specific conditions.
Under the Reception Conditions Directive (Council Directive 2013/33/EU ), Member States
must ensure that asylum seekers who have applied for international protection have

access to the labour market no later than n ine months from the date of their application.
They are , nevertheless , allowed to introduce conditions, including giving priority to
nationals, EU and EEA citizens.

Finally, the Employer s Sanctions Directive (2009/52/EC) provides sanctions against
employe rs for the employment of illegally staying third -country nationals. The Directive
provides measures that counter undeclared work and exploitation and criminalise s the

10 Wwith restrictions  on employmentinthe  defence sector of the Member State.



employers who employ 6a signi ficant number o fcoiulnltegalnlayt i sothayis
under 6 particul arly exploitatovef wor kihmg 6ovom &i toiro nssebr vi
from an illegally staying third - country national with the knowledge that he or she is a

victim of trafficking in human beings or a minorod.

The Directive sets out measures to protect illegally employed third -country nationals . For
example, the Directive requires Member States to set up mechanisms through which

third -country nationals can claim outstanding remuneration payments and lodge
complaints against their empl oyers, either directly or through designated third parties

such as trade unions or NGOs . Article 6 of the Directive also includes an obligation for
employers to pay back payments . A 2014 European Commission r  eport on the application

of the Directive found that some of the protective measures were not implemented by

some Member States and stressed the need to improve reporting systems . However, only
a few Member States (Austria, Germany, Greece, Hungary, Italy, Luxembourg, Slovakia,
Slovenia, Spain, Sweden) allow third  -country nationals in an irregular situation who are
victims of severe labour exploitation to stay until they receive back payment s (European
Commission, 2014).  This is a possibility under Article 13(4) of the Directive, but notan
obligation on Member States

3.2 Policies affecting the situation of third -country workers

Formal employment and decent work for third -country nationals are primarily determined

by social, migration and labour market national policies, and related national le gislation.
Undeclared work by third -country nationals is determined by several factors: the
regulat ion of labour markets, access (or lack of access) to legal pathways to work in
specific sectors (especially those with a high labour demand such as agriculture,
construction or domestic work ), the likeliness of enforcement of labour and migration
legislation, as well as existing social horms to compliance in a country.

While EU legislation featured above, as well as nationa | law provide equal treatment of
regular ly staying workers with national workers , there is also specific law stressing the
rights of irregularly staying workers. For example , the French Labour Code provides for
the equal treatment of non -EU workers working illegally or undeclared with regular
workers (both from the EU and third countries ) with regard to  issues like working
conditions, health and safety at work and remuneration (PICUM, 2020)

Europebds | abour mar ket s wih iacreasmgformd yof norh -stangardnvgrk

and self -employment. More and more peopl e work outside the O&6typiceze
relationship (a full -time employee for one employer ). New forms of work vary from self-

employment, stable own account workers, small traders and farmers to workers in

precarious working arrangements that often do not guarantee steady work or salaries ,

such as zero -hours contracts , voucher -based work or platform work . Next to job and

income insecurity, these arrangements often have limited or no access to s ocial

protection (Spasova et al. , 2017).

EU and national employment polic ies try to balance the protection of workers with
flexibility for employers. Over - or under -regulation of labour markets can impact on the
gap between workers with regular status an d permanent contracts and those in more
precarious situations. Labour markets where employers require a flexible workforce but

have limited options to obtain this flexibility may see them tempted to illegally hire the

most flexible, unprotected group, espe cially in sectors characterised by labour shortages,

such as agriculture, manufacturing or construction. Moreover , temporary agency work,

subcontracting and outsourcing and platform work contribute to  an uneven worker

protection and bargaining power, and i nadequate information of rights and obligation,

which is vital for third ~ -country nationals.  In addition, they can provide a fertile ground for

undeclared work or bogus self-employment, as it is hard for public authorities to

determine the employment relationship, and specifically in the



1

economy !
Nederlandse Vakbeweging (FNV) , 2019).

to differentiate between commercial and personal activities (Federatie

Since the 2008 global financial and economic crisis, European immigratio n policies have
increasingly been characterised by a contrast between high -skilled and low -skilled
migration policies.  The immigration of lower skilled migrants from poorer countries is

typically perceived as needing to be monitored . The European Commissio n recognised
the absence of various legal pathways for labour migration, its impact on irregular

migration and employment, and related undeclared work and labour exploitation. The

6Pol i tical roadmap for a sustainabl e migr2@¥%a) on pol i
promotes legal migration, particularly in the context of tackling migrant  smuggling and
irregular migration. The roadmap emphasised schemes targeting highly qualified

workers, yet legal pathways for the migration of low -skilled workers remain limit ed.
While most European countries have implemented policies to attract skilled and high -
skilled migrants (academics, medical personnel, engineers), there are fewer legal

migration schemes for low  -skilled sectors with high workforce demand, despite it being a
potential pull factor for irregular migration (Newland etal., 2018; OECD, 2018).

Low to medium -skilled workers are in demand in sectors such as agriculture,
construction, domestic work, care and cleaning, which have been characterised as having
high | evels of undeclared work in the EU/EEA (European Platform tackling undeclared

work, 2017 c; Williams et al. , 2018; Williams, 2020). In light of the COVID -19 pandemic,
th e 2 0 &Wdelides to ensure the protection of seasonal workers in the EU 0 calls on
Member States, national authorities, labour inspectorates, and social partners to
guarantee the rights of seasonal EU and non -EU workers, the health and safety of
seasonal workers, especially with regard to appropriate housing, hygiene and social
distancing measures. In addition, Commission plans additional actions, such as research,

surveys and awareness raising efforts to further protect seasonal workers' rights.

Undeclared work in these sectors depends on the possibility for third -country nationals to
enter employment on a regular basis , as well as possible conditions tied to the residency

and work permit, as well as the regulation of the sector. For example, the situation of
for eign domestic workers is influenced by the labour immigration policies to address
workforce demand in this sector, the definition and recognition of employment relations

in the domestic sphere and the wider organisation of care services and measures to
pro mote female employment (Triandafyllidou, 2013). Some countries have domestic

work visas /permits , like Spain or Italy. In other s, the residency of domestic workers is
more blurred 1 for example , a domestic worker may enter on an au pair visa /permit . This
gap in appropriate legal pathways for the employment of low -skilled third -country
nationals contributes to recurring irregular migration and undeclared work among third -
country nationals.

Ambiguities exist also in the design of schemes for legal migration. The lack of
transparent and clear application of procedures can create or exacerbate gaps. In
agriculture, for example, where workforce is often required on a flexible and ad hoc
basis, the process of issuing  authorisations under the Seasonal Workers Direc tive might
be too burdensome or time  -consuming.

However, t here have been some national efforts to enhance the formal labour market
integration of third  -country nationals , following the peak of asylum applications in 2015 .
Sweden 6 s or vpermit exemption 6 allows asylum seekers to start working  immediately
after their arrival,  while they await a decision on their  asylum application .'* After four
months & employment, they can apply for a work permit if their asylum application has

been rejected, provided that they can present an offer of extended employment and the

“The 6gig economyd i s char act-erm pssiichs, tvorkers aencpneidei@d cpntrac®rs o r t

and freelancers instead of full -time employees.
12 |f they can identify themselves, are over 16 years old, their asylum application is to be processed in Sweden
(and not according to the Dublin Regulation) and is well -founded.


https://ec.europa.eu/social/BlobServlet?docId=22866&langId=en

monthly salary is at least SEK 13 000 ( c. EUR 1 365) before tax. = The social partners,
employment services and other authorities have established so -cal |l ed-t od als d
processes for professions with  high workforce demand . These o ften combine measures

such as on -the-job training , language classes and skills validation. Germany has provided

earlier access to integration measures for asylum seekers from countries with good

prospects of staying and the 3+2 rule ** that allows asylum seekers to complete their

apprenticeship even if their application is rejected (Konle -Seidl, 2018).

4 LABOUR EXPLOITATION AND DIFFERENT FORMS OF IRREGULARITY

Third -country nationals work undeclared under different circ umstances. This Section
describes various irregular practices of workers from non -EU countries, deriving from
illegal or legal country entry, irregular or regular residency, work authorisation (or lack
there of) and form of employment (formal, undeclared or underdeclared). This allows for

a differentiation between illegal employment and undeclared work and the potential risk
of labour exploitation in order to design adequate policy responses.

Key findings
Undeclared work can be one form of labour exploitation and increases the risk of
|l abour exploitati on, as the worker is o6hidde
In particular, irregular ly staying third -country nationals and those without a work
authorisation  often have no other chance than to work undeclared and to accept
other exploitive working conditions. The risk of undeclared work and labour
exploitation is  also higher amongst non  -EU nationals who stay and work regularly in
comparison to EU nationals in other Member States, specificall y for whose work

authorisations are linked to a single employer, as well as those involved in fraudulent
posting schemes.

Legally staying migrants with a marginalised status on the labour market (limited
language skills, low -skilled) also face a higher ris k of undeclared work and
subsequent labour exploitation

4.1 Framing the understanding of labour exploitation in this report

Accordi ng t o F R RlGoarexpleithtiomocdurs when workers are treated below
minimum standards, deviating significantly from decent work. In this report, exploitation

is also understood as a continuum ranging from mild inconsistencies with the principles

of decent work to severe exploitation, characterised by distinctive forms and degrees of
immobility, devaluation, and coercion (Skrivankova, 2010) . Please, see au-dessous
below .

13 "3+2" as apprenticeships usually take three years and two years is how long the person will have the right to
remain and work in Germany.



Figure 4. Labour exploitation as a continuum
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Source: ICF.

As with undeclared work, labour exploitation is defined differently in national labour and
criminal law s. It is clear that the continuum requires a closer integration of labour law

and criminal justice and cooperation between responsible autho rities (see Section 6) and
to increase monitoring of workplaces, proactive investigations and encourage victims to

report in order to reduce impunity of exploitive work practices (see Section 7).

Severe labour exploitation refers to forms of exploitation t hat are criminal under the
legislation of the EU Member State in which they occur, so the police and the judicial
system are responsible . In extreme cases of exploitation, workers have been completely
deprived of their freedom of movement, leading to slave ry, servitude, forced or

compulsory labour and trafficking (Article 5 of the Charter of Fundamental Rights of the
European Union (6the Chartero).

FRA has carried out substantial research on forms of severe labour exploitation of EU

nationals working in ano ther Member State and third -country nationals. While the
Agencybs work focuses on forms of severe | abour explc
this report focuses on labour exploitation within the framework of an employment

relationship in  the area of labour law interventions, so in the realm of labour and social
inspectorates or social insurance agencies, also responsible for addressing undeclared
work.

Forms of labour exploitation considered in this report

Compared with undeclared work, labour exploitation undermines a wider set of
obligations by employers and to fair and decent work, in relation to :

Undeclared work, which can be one form of labour exploitation. For example, if the

employer refuses to register a worker or simply tells him or her he has done so. In

turn, undeclared work increases the risk of exploitation, because the worker is

6hi ddend from authorities and t heU eatignadl myeport c
him or her.

Payment, such as infrequent, low o r below minimum wage payment, the deduction of
(random) fees from income, or no social security benefits

Working time ; according to the European Trade Union Confederation (ETUC), there
are reports of excessive working hours (often without remuneration), t he denial of
breaks or leave.

Health and safety regulations, such as hazardous working conditions, no access to



protective equipment, or inadequate or inappropriate housing.

No access to other basic rights , such as no written contracts, lacking information by
the employer or no collective labour rights and/or the access to trade unions

Pressuring the worker to work as self -employed or in atypical work relations , Which
arel ess Oprotectedd and shift social security

Whilst some employers and workers intentionally decide not to declare work or to work
without a work authorisation , labour exploitation results from dependency on the
employer who exercise their power over the worker to cut costs. Employers develop

strategies to contr ol workers (such as threats, isolation, or debt -bondage further
described below) to undermine decent work in order to save costs. Here, employers
target groups at risk of exclusion from the labour market and wider society . low -skilled

workers, unemployed  and/or migrants.

Strategies of employers to exercise control

Research by FRA (FRA, 2019; FRA, 2018 ; FRA, 2015) as well as insights from interviews
done for the purpose of this report point towards the following strategies to increase

empl oyer sd ertheworker:l oV

Empl oyersdé6 strategies create a fearful and
threats (e.g. dismissal or to report the worker), psychological and verbal violence,

and degrading treatment used to intimidate workers and prevent them from

re porting the exploitation to the authorities.

The spatial and social isolation of many exploited workers, especially in domestic and
agricultural settings, i s of t en enhanced b
communication with the outside world and thus the possibility of seeking help.
Confiscation of personal documents is another strategy that exploitative employers

use to prevent workers from seeking help or having the option to return home.

Another control element is accommodation, including improper housing, living at the

wor kpl ace or at the employero6s home, so that
but also access to food and transport. The ETUC states that, in the transport sector,

wor kers have been forced to sleep in their trucks for months, without any access to

weekly rest periods.

Specific strategies are adopted to minimise the risk of detection during labour
inspections, including requesting workers to hide or absent themselves du ring
inspections, lie about real work conditions or pretend not to understand the language

that labour inspectors speak.

The problems become even more critical when income is not sufficient to pay
obligatory housing fees for accommodation arranged by the e mployer. As a result,
some workers even become indebted t o-btomaiarg e

The following subsections set out different irregularities of third -country nationals related

to their residence and work status, describing factors that can lead to undeclared work

and labour exploitation. Out of the three groups of third -country national s, presented at
the beginning of the report , greater attention is paid to profiles 2 and 3 (see au-
dessous ), as they are at  a higher risk of being engaged in  und eclared work and labour
exploitation.

4.2 Different ways of engaging in undeclared work amongst non -EU national
and their relation to labour exploitation

Whil e there is evidence that non -EU nationals often engage in undeclared work in their

host nations ( Kindl er et al. , 2013, Shahid et al., 2019; Williams, forthcoming ), their
intent ion to work undeclared and their risk of being exposed to labour exploitation is
determined by their residency (legal ly/ illegally staying) and work status (work



authorisation  with significant limitations, expired, non -valid or non -existent right to
work ). For those groups, different types of irregularities and risks apply with regard to
undeclared work and labour exploitation, so this report differentiates  between three
groups of third -country nationals:

Legally residing third - country nationals with a fully flexible work authorisation ;
Legally residing third  -country nationals with a restricted work authorisation ; and
Legally residing third  -country nationals without a right to w ork (their status may not
grant them access to the labour market , they may need to apply for a work

authorisation  separately , or their work  authorisation has expired ) and irregular ly
staying third -country nationals.

au-dessous presents the different irregularities in terms of entry, residenc e, work and
form of employment , showing how these groups could enter illegal employment and
undeclared work. It provides sample &6 pr of i | e s-@ountnyf natiorfals r dn each case,

which are then discussed in this report .




Figure 5.  Irregularities in EU entry, residenc e, work authorisation and form of employment
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Migrants in the first profile enter the EU legally, have a valid residence permit /visa and
authorisation to work that grants them full access to the labour market . They however
face a slightly higher risk of work ing undeclared and under exploit ative conditions than
nationals and other EU citizens , as they lag behind socio -economically  (e.g. lower
employment levels ).

Third -country nationals whose work authorisation  has restrictions may be somewhat
more likely to work undeclared . For example , itis because they need more money than
they can earn with the limited hours allowed, or because they find better opportunities in
sectors/with employers not permitted by their status. They are also more vulnerable, as
breach of the condition s of their status may lead to withdrawal or non -renewal of their
authorisation to stay and work, and 1 ultimately T deportation. They may thus be
reluctant to complain about working conditions, even when the ir employment is entirely
regular.

The third gro up, i.e. all those who are in an entirely irregular situation or without a right
to work , so those working illegally, have no choice but to work undeclared (with the
exception of overstayers wh ose employer may not (yet) be aware that the ir authorisation
to stay and work has expired *). They , too, actively seek to avoid any contact with
authorities, significantly increasing their risk of labour exploitation. That risk is higher
than for the other two groups , with irregularly staying workers more reluctant to report

labour rights violations and/or exploitation to law enforcement  authorities , often
combined with the belief that authorities cannot help ( FRA, 2019). As a result, irregular ly
staying third -country nation als or those without a work authorisation are likely to make
up a good share of those engaged in undeclared work.

4.3  Profile 1: Regular ly staying third -country nationals  with fully flexible work
authorisations

Some third -country nationals who entered the EU legally possess regular residence and
work permits  that allow them to access any formal employment. As in the wider
population, undeclared work can take different forms amongst this group. One or several

additional jobs can be undeclared, or a person can w ork partially undeclared if they work
overtime without declaring this additional income, if they received envelope wages, are

bogus self -employed, or receive salaries below the levels of collective agreements or
statutory minimum wages.

However, even if th ere are no restrictions on their work authorisation , many third -
country nationals still face significant challenges in the labour market  that can drive them
into undeclared work.

Socio -economic barriers are  particularly reflected in the employment rate gap between
EU nationals and third -country nationals . In 2019, the EU -27 employment rate for people
aged 20 to 64 years was 64.4 % for third -country nationals, compared to 75.3 % for EU
nationals residing in another Member State and 73.9 % for the native -born population
(Eurostat, 2019). In addition, migrant workers often earn less than their native -born

peers , which can only partly be explained by differences in work experience, education or
occupation ( ILO, 2015) .

The main barriers  for third -country nationa Is are lack of language skills, limitations of
qualification recognition and skills validation , cultural differences, and discrimination
(EMN, 2019) . Refugees often face additional barriers, including health issues or mental
health problems caused by traumatic experiences. Member States are oblig ed to provide
employment -related education, vocational training and other steps necessary to
refugees 6 i nt e ginta thé @mbour market . However , integration approaches differ

4 There is little information on illegal employment in declared work. The literature mentions that there are
cases where irregular immigrants are illegally employed but pay taxes and social security contributions in
countries where legal employment status a nd nature of employment are not systematically cross -checked
(OECD, 2018; Kahler, 2009).



between Member States , with thos e with high numbers of asylum applicants more likely
to have invested in such measures . Especially income declaration requires good language
skills, knowledge of responsible authorities and often digital literacy and navigating quite
complex rules and supp  ort is often inaccessible, especially for low -skilled workers.

This marginalised status of third -country nationals can lead to undeclared work  because
especially low -skilled or migrants who do not know the local language, might not be
aware about certain r ules. In addition, undeclared work can be one form of labour
exploitation. According to the ETUC, employers sometimes fail to declare an otherwise

legally working and residing third -country national, either due to lack of knowledge of
existing regulations  or because the employer has simply lied to them and told them that
they were declared. In other cases, workers can be pressured into undeclared work by

their employer.

Next to labour market exclusion there can be other motivations to engage in undeclared
work, such as economic benefit, socially embedded obligations and beliefs that are not in

line with the existing regulations (Shahid et al., 2017; Williams, forthcoming). One
Platform member noted that some migrants have little trust in public institutions , Which
is consistent with  research findings that non -EU nationals have lower confidence in public
institutions th  an mobile EU -nationals or the native population ( Williams et al., 2020).

However, even if a regular  ly staying non -EU national and his or her e mployer decide to
engage in undeclared work, the worker is still at greater risk of labour exploitation. An

employer can put more pressure on the worker to work more under exploi tative
conditions by threatening to report violations (e.g. evasion of social security and tax
payments) , which may lead to a loss of the right of residency for the third -country
national.

4.4  Profile 2: Third -country nationals with a restricted work authorisation

Some third country national s with a regular residency status are allowe d to work, but
face certain restrictions. Those limitations may encourage certain employers to pressure

them into undeclared work and other exploitive conditions. Once they breach conditions
of their work permit, dependence on the employer increases , as this threatens their right

to stay in the country.

Regular ly staying migrants  with certain  restrictions in their authorisation to work are at
higher risk of engaging in undeclared work and  potential subsequent exploitation in the
following cases:

Work authorisation is linked to a specific  post or employer ;

Misuse of posting regulations (here, the restriction is time -bond, as companies can
post regularly staying third -country nationals with a work and residence permit
between different countries only for a limited amount of time ); and

Third -country nationals  with restricted access to the labour market , including asylum
seekers , students, spouses who are being united with their family, etc

Some Member States have tied their national work authorisations to a specific job and

employer, * something which also applies to EU Blue Card holders . Here, employer s can
develop strategies to exploit the situation of third -country nationals  whose residency
permit is tied to the employer. Workers risk losing their income and their right to stay if

they wish to change employer. Many workers may need to repay debts for travelling to

the country and /or their families may rely on their income, thus they often tole rate
undeclared work and other precarious conditions in order to stay in employment and
keep their regular status. The Seasonal Workers Directive explicitly regulates the change

!> Such as in Estonian, Latvia, Lithuania, Poland and Sweden (EMN, 2013).



of employer in order 6éto reduce the ri sk caifiedabuse th
to a single employero.

In addition, if a migrant loses their job, the limited time they have to find other
employment may force workers into situations where they might accept undeclared work

or labour exploitation. In Slovakia, for example, non-EU workers who lose their job must

find other employment within 60 days or their temporary residence permit becomes
invalid and they are obl i getdl h t2@l8).] &RAvrecommendsutidat 2 k ov §
residence permits of third ~ -country worker s should not be automatically terminate  d ifthe y

lose their job  (FRA, 2015).

Another increased risk of undeclared work and other forms of labour exploitation of
regular ly staying migrants with a work authorisation is the use of fraudulent posting
schemes . In this specific case, work is restricted to a certain time frame in the country

the worker is posted to.

Example: Fraudulent posting of third - country nationals
According to several Platform members interviewed in this report , more liberal
practices wi th issuing work authorisations combined with fraudulent posting of third -

country nationals is a growing challenge for enforcement authorities . Generally, the
admission of a third -country national to the labour market is nationally determined ;
however, the Directives regulating the freedom to provide services 6 allow companies
to post legally staying third -country nationals with a work and residence permit
between different countries for a temporary provision of service under the same
conditions as EU nationals . No work authorisation is allowed to be requested in the
country where the posting takes place, although some countries require the employer
of the posted worker to make a declaration before starting work and some Member
States also ask copies of  work and residence permits

In the area of social security coordination, legally staying and working third -country
nationals can be posted under the same conditions as EU nationals. A1 form s indicate
the social security system that applies to a worker wh o works in more than one EU
Member State . However, information on nationality is not a formal requirement to

issue an Al form, thus there are no data on the numbers of third -country nationals
actually posted to a second Member State.

There are several repo  rted cases where third  -country nationals have been posted from
one Member State i one with lower wages and social security contributions , which
serves as a 06t riamnaMember Stabewiththigher wages and social security
contributions. According to the interview with ETUC, this is linked to an increase in
issued permits in countries that relaxed their labour market restrictions to allow  third -
country nationals to work in several professions. These workers are then posted to
another Member State. For exampl e, Declarationr df intertiion ¢o entrust
work to a foreigner 6 i s a temporary per mit for citize
(Ukraine, Armenia, Belarus, Georgia, Moldova , Russia) and grants , on the basis of a
written confirmation by an employer, a Polish visa or a Schengen visa for a maximum

of six months during a 12 -month period . There are also reports about longer posting

arrangements from Poland to the Netherlands. In 2020, the Het Financieele Dagblad
(Het Financieele Dagblad , 2020 ) reports that Dutch employment agencies hire workers

from Poland in the Netherlands via so called Al - payrolling for a maximum of two years.
Ukrainians, Uzbeks or other third -country nationals  with Polish visas are  also working
under these arrangements  , wh ich fall under Polish social security.

Slovenia provides further insight into the use of posting as a transit mechanism for
third -country nationals. A country with only two million inhabitants , Slovenia is ranked

6 Posting of workers directive 96/71 as amended by Directive 2018/957 and its Enforcement Directive
2014/67 .



third -highest sending Member State , with 163 000 Al forms issued in 2017, 6 out of
10 of which were within the construction sector (Eurofound, 2020). According to ETUC,
a considerable part of posted workers from Slovenia to other Member States have been

third - country nationals from the Balk ans.

In receiving Member States such as Belgium, the number of posted third -country
nationals now outnumber s posted EU citizens. According to t he Belgian LIMOSA '’
database, 90 % of these third -country nationals are in fact posted through another EU
Member S tate ( Dutch Trade Union Confederation ( FNV), 2019). In the Belgian
construction sector, posted workers (EU-nationals and non -EU nationals from Eastern
European countries)  are generally subcontracted by smaller companies and employed

in large construction ¢ ompanies ( European Platform tackling undeclared work, 2019 ).

Posting is often facilitate d by official agencies or informal intermediaries who arrange
visas and the posting arrangement. For example, Ukrainian intermediaries advertise

jobs in Czechia with a  Polish visa and posting arrangement. This is also due to lower
employer social security contributions in Poland or to omit social security payment in

Poland via fakeornoAl forms ( Tr | ka et al ., 2018)

Fraudulent posting practices include not registering the posted worker in the receiving
country , overstaying the restricted time of posting , or violations of working condition S
and minimum pay. Fraudulent temporary work agencies, letterbox companies and

company branches are used in countries where obtaining a permit may be easier and
cheaper wage regulations apply. Migrants are then hired under these schemes and
employed as posted workers under contracts from countries with which n either the

employer nor worker has any real connection. Labour inspectors in sending countries
confirm that it  often becomes clear during inspections that workers have never worked
in the sending Member S tate and were in reality directly recruited to work in the host
country .

One example concerns third - country nationals from the Philippines, who were recruited

to work for a Dutch transport company in Belgium but asked to sign a contract with a

Slovak company so that they could  work for Slovak -level wages ( FRA, 2019). Another
case of fraudulent posting re lates to Polish companies that sent Ukrainian workers
holding a Polish visa to work unregistered and for an unlimited time to the Czech
construction and hotel sectors, where workers face very high workloads under
exploitative wor ki ng condi t etoah,s 2018) MHedeaarrangements increase
employer s dnfluence over workers, as they arrange not only their employment but

often their travel and accommodation

Fraudulent posting seems to frequently involve migrant work ers in seasonal work in
agriculture , construction, transport and tourism (Eurofound, 2016). Sectors where
subcontracting schemes wus ing fraudulent posting are especially difficult for
enforcement  authorit ies to detect and can involve letterbox companies which
6di sappear 6 during investigations (Europeanb)P
In Czechia, for example, the labour inspectorate often struggles to identify the
enterprise liable for contract ing wor ker s f or a company i netdlh:
2018) .

Restrictions of work authorisations of asylum seekers increase the likelihood that they
will engage in undeclared work and under exploitative conditions (Karantinos, 2016). As
mentioned above, a ccording to the Reception Conditions Directive, Member States shall
ensure that asylum seekers who have applied for international protection have access to

the labour market no later than nine months from the date of their application . Before
this, it may be likely that asylum seekers work more tha n allowed to gain income while
they wait for their decision enabling unscrupulous employers to fill low -paid jobs.

' Posted workers need to file a Limosa declaration in Belgium. Non -compliance with this obligation may give

rise to criminal or administrative sanct ions.



With regard to family reunification, while around half of the Member States provide

unrestricted access to the labour market, others apply a labour market test  before family
members are authorised to work or require them to apply for a  specific work
authorisation  (EMN, 2016), which may make undeclared work an option to gain

additional income

45  Profile 3 lrregularly residing third -country nation als and third -country
nationals withouta  right to work

Many people across Europe li ve in an irregular situation because of their irregular
residency and/or non -exist ent right to work. It is likely that most of them enter the

labour market illegally and undeclared. Whilst there are also migrants in this group who

work undeclared without any exposure to labour exploitation, their residence and
employment status  forces them to remain hidden ( Willen, 2007 ), making them in many
cases particularly vulnerable to undeclared work and exploitative working conditions
(Wills et al., 2010.)

Legally staying third -country nationals withouta  right to work

Third -country nationals regularly staying on the territory of a Member State but without

the right to access the labour market may have entered the EU on a tourist visa , as
asylum seekers (the first nine months and several Member States provide earlier access ),

or under the Family Reunification Directive (if the sponsor is not authorised to work
either , or if the Mem ber State opts to introduce limitations on access to the labour
market).

Temporary visa s/permits that are not designed for work, such as tourist visa s, are time
limited and their holders are not allowed to work (or may work only a limited amount of
hours , see profile 2 above ). However, there are cases whe re third -country workers arrive
on a tourist visa arranged by the ir employer (Ch ud § 2 lktalv.,2018; FRA, 2019) but,in
reality, they work in full -time jobs that breach the conditions of  their visa. Third-country
nationals who possess tourist visas and engage in work can be considered to enter the

labour market illegally , are likely to work undeclared and to face exploitative conditions.

Another issue are people who arrived for the purposes of  family re unification, one of the
main legal migration routes into the EU. The literature raises the question of  spouse -
dependent residenc e permits that are linked to the residence and work permit of a
partner but do not include a work permit . This often makes women dependent on their
parther and/ or leads to them enter illegal employment (van Walsum, 2011;
Triandafyllidou, 2013).

Finally, asylum seekers ( in the first nine month of their stay or those without nationally
regulated access to the labour market ) and rejected asylum applicants are not allowed to
work . Whil e most asylum seekers wish to take up work as soon as possible, some may

opt to work informally, while others do not engage in work at all, in order not to
je opardise their status (Bertelsmann S tiftung, 2016) . Therefore , asylum seekers who are

not allowed to work or people with O6toleratedod stattham toft en

generate income via undeclared work , resulting in a  high er risk of labour exploitation
(Triandafyllidou, 2020 ).

llleg ally staying third - country nationals

Across the EU, the main possible source of income for people in an irregular situation is
undeclared orillegal employment , which p laces them at a very  high risk of exploitation.

Whilst there are no definite numbers on irregular ly staying migrants , many people '®

became irregular in different ways . Some entered the EU illegally, through entry outside
of the regulations of sending, transit and receiving countries (IOM, 2011) . The most

8 See Section 2: Globally, an estimated 10 -15 % of all migrants are in an irregular situation (IOM, 2010). In
2008, the number was estimated at between 1.9 million and 3.8 million in EU -27 (PICUM, 2020).



severe forms of such illegal entry a nd related labour exploitation typically occur where
third - country nationals are smuggled or trafficked across borders.

Trajectories of labour market entry and legal status are important in understanding s  hifts
in and out of undeclared work and illegal em ployment (OECD, 2018). In terms of
residence status, people may have entered the country legally on a temporary status

(e.g. tourist visa) and slip into an irregular residence status when they overstay . Thus,
they have regular residence status at the time  of their recruitment , which then leads to
an irregular status and possible d ependence on a specific employer. Examples are
Ukrainians who entered Poland on a short -term visa (Keryk,  2018), or Viethamese on a
touris t visa, resulting in irregular status and undeclared work (Kindler etal. , 2013).

For most people in an irregular situation, work constitutes their only form of income . This
dependency makes irregular ly staying third -country nationals  particularly vulnerable to
working below minimum standards, oft en with little or no remuneration and being
undeclared. Hence, undeclared work is often one form of exploi tative conditions they

face, next to poor living conditions or long working hours , to more severe forms of
exploitation , such as trafficking for force d labour. Moreover, t hird -country nationals with
an irregular residenc e status face fundamental barriers to access justice and to improve
their situation (Platform for International Cooperation on Undocumented Migrants
(PICUM), 2020) .

Even in countries w here regularisation schemes exist ,** employers may be reluctant to

offer a work contract allowing third -country national workers to apply for residenc e
(PICUM, 2020). It is often the case that those who stay in a country irregularly have to
leave the country if they wish to apply for a regular permit, which is often impossible.

An example of a situation of third -country nationals and their difficulties when
experiencing labour exploitation is described below .

Example: Construction workers in Germany 20

In June 2019, the  German Financial Control of Undeclared Work 2L Unit (Finanzkontrolle
Schwarzarbeit T FKS), together with the NGO , Berlin Counselling Centre for Migration

and Decent Work (BEMA) , part of t he nati onwi de ¢ oun aréditlundn
Leben § investigated suspected trafficking in human beings and labour exploitation of

around 120 workers from Serbia, Kosovo and Albania inama jor construction company.
The workers had entered the country on short -term student visas and were likely to
lose their work and their work -related accommodation  as a result of the investigation.
Their employer was accused of forging documents to obtain the student visas, paying
below minimum wage, and imposing working hours that exceeded student visa
regulations .

Initially, the state attorney viewed all of the workers as victims of human trafficking
and granted a reflection period ( under Directive 2011/36 /EU) entitingthemtoa  short -
term residence permit, accommodation and social benefits while they decided  whether

or not to testify againstthe ir employer.

However, workers were denied this reflection period , as the migration authorities did
not accept the state attorney 6 s d encto issue a residence permi t. Instead, all of the
workers detained  during the inspection  were accused of working illegally and entering
the country illegally . Their passports were confiscated, and they were given individual

appointments at the foreigners 6 registration office to ir it

1 The possibility of irregular  ly staying wor ker to obtain the residency in the country and regulari se their

situation, see Section 8.3.

% Based on interview with ETUC.

2 see also Section 6.4. The 2019 O6Act to combat 111l egal Empl oy
specialised NGOs.



some cases, six weeks later. As the workers were not granted victim status, the
migration authorities had no legal basis for accommodating the m, although they
maintained arrangements for several days to avoid approximately 130 becoming
homeless overnight.  Most of the workers wanted to leave Germany but had to wait to
reclaim their documents. They each r eceived atwo -year ban on entering the Schengen
area, based on the assumption that they had allegedly worked more hours than
permitted by their short -term visas.

5 DIFFERENT PATHWAYS INTO UNDECLARED WORK AND LABOUR
EXPLOITATION
This Section outlines risk groups  of third -country national workers involved in  undeclared

work , the methods used to recruit the m, the link between labour exploitation and
recruitment method , and the sectors in which undeclared work is most prevalent.

Key findings
Undeclared migrant workers in high -risk economic sectors seem to be primarily
from countries with lower standards of living than in the EU (often also with higher
levels of undeclared work) according to inspectors and social partners.
The risk of engaging in undeclared work and experiencing labour exploitation is
high est among those who cannot enter legal employment and/or low -skilled
workers and those who do not know the host language.
Recruitment into undeclared work differs between economic sectors . Recruitment
intermediaries facilitate employment in agriculture , housework or transport , while
pick -up spots or social contacts were used in smaller -scale operations, house

renovation or gardening , often based on non -declared cash -payments . Recruitment
via private contacts was frequently observed in the hospitality sector.

Fraudu lent work agencies and social networks isolated from the host society seem
to be most connected to exploi tative working conditions. They have developed
specific strategies to increase control over workers, such as debt -bondage or
isolating workers

Undecla red work of third -country nationals is prominent in sectors with a high
demand for a flexible workforce in labour -intensive jobs, often in workplaces that
are less visible to the public and authorities . Some sectors are highly gendered.

5.1 Third -country nationals  at greatest risk

While there are no statistical data on third -country nationals engaging in undeclared
work, the highest risk group of those engaging in undeclared work and exposure to

labour exploitation are those who cannot enter regular employment, as discussed ab ove.
According to FRA (2018) , those who lived in  poverty at home , as well as low-skilled
workers and those  without language skills in the country of work might face a higher risk
of exploitation

Low -skilled workers and t hose with missing language skills are at high risk

Language skills are viewed as a key condition and predictor for migrants to be socially

and economically integrated in the host Member State ( Barbulescu, R., 2019;  Adsera et

al., 2016 ; Goodman et al., 2015 ; Goodman, S.W., 2014 ). Knowledge of the host

language has a significant influence on third -country nationals 6 prospects of find ing

employment and engag ing in decent work . Strong language skills are associated with

better occupational status, both for EU and for non -EU migrants. In most Member States,

the ability to communicate in the iba sloselycliokadntta y6s of f



obtain a residence permit. For ex ample, in Germany refugees have the right to a
language and civic orientation course.

Without sufficient language skills , third -country nationals are at higher risk of entering

undeclared work and exploitative working conditions. Language barriers can also lead to
accidental non -compliance with labour or migration law (OECD, 2018) , preventing them
from understanding their rights and the terms and conditions of their employment ( FRA,

2019; Chud g2 letoal. §2018). According to the 2013 Adult Education Surve y (AES),
6 % of third -country nationals did not know any of the official languages of the EU
Member States (with differences varying from 0-60 % between the different Member
States) and those with limited language skills were more likely to be unemployed

(Gazzola, 2017).

The AES also indicates that third -country nationals are overall less educated than EU
nationals or mobile EU citizens . Within this group, there is also evidence that irregularly
residing migrants are lower educated than regular ly staying foreign workers (OECD,
2018) .

Even if non-EU nationals are qualified, they often work below the ir qualifications . Despite
the establishment of  the Professional Qualifications Directive (Directive 2005/36/ EC) and
its revisions in 2013 (2013/55/EU) , for a smooth recognition system within the EU,
validation of skills and qualifications is uneven across countries ( Kondle - Seidl, 2017).

This challenge may apply particularly to beneficiaries of international protection, who

often have difficulty providing the do cumentation certifying their  qualifications and skills
They are moreover keen to work for their societal integration and/or to send money

home, so barriers to deploy their skills and qualifications may lead to the acceptance of
low - skilled, precarious  and/or undeclared work.

Those challenges, | imited language skills and being hindered from attain ing or validat ing
their educational or vocational qualifications 1 and often combined with limited social
network s i limit migrants 6 c hances o theirk iglitssaandiogligation s, as well as the
benefits of declared work. This challenge is exacerbated for those staying irregularly , as
they cannot access integration measures and have restrict ed access to justice.

Third -country nationals at risk mostly come from countries with lower living
standards

Better economic opportunities and higher standards of living in the EU are significant pull
factors of immigration . Groups of migrants mentioned by Platform members interviewed

in this study come mostly from North and Central Africa, Asia, the Western Balkans and
the Eastern Partnership  countries .

Estimates suggest that these countries are characterised by some of the largest shares of

the informal economy globally (ILO, 2018) . In other words, it is more likely that third -
country nationals from these regions have already been exposed to or engaged in
undeclared work in their home countries. According to Williams et al. ( 2020), third -
country nationals who engage in undeclared work in their country of origin tend to

engage in undeclared work abroad. However, there is no empirical evidence that the
majority of third -country nationals from these countries and regions are engaged in
undeclared work within the EU. Nor do the interviews suggest that third -country
nationals in situations of informality and exploitation tend to be from any particular
country. There are , nevertheless , similarites in the sectors that most third -country
nationals work in and that are monitored by enforcement authorities (see Table 1 below).
Table 1. Undecl ared work, illegal employment and labour exploitation : main

sectors and nationalities

Sector s and nationalities



Sector s and nationalities

Belgium Statistics from the SIOD/SIRS  ?* suggest that irregularly
staying and illegally employed third -country nationals are
mainly from  Morocco, Brazil, Angola, Macedonia, Cape Verde
and Guinea -Bissau. Regularly staying and illegally employed
third -country nationals are mainly from Pakistan, Brazil,
Morocco, Algeria, Turkey and Cape Verde.

Affected sectors include: car washes, restaurants,  night shops,

cleaning services, services in private households, second -hand
clothing businesses, meat processing businesses, renovation
works.

Third -country nationals are mostly found in very small -scale
undertakings, often working for an employer who is themselves

a foreign national or of foreign origin.

Finland Most third -country nationals  engaged in undeclared work and/or
illegal employment  are working in restaurants, which often have
migrant owners. Third -country nationals are mainly from Asia
(China , Vietham, Thailand) or the Middle East (Afghanistan, Iran)
and, to some extent, from the Western Balkans (Kosovo) , who
have valid residence permits, but engage in undeclared work
Specifically, since 2015, there are many asylum seekers working
in restaura nts without a valid work permit

Construction is the second largest sector for third -country
nationals, with increasing numbers from former Soviet Republics
(such as Uzbekistan) , engaged in undeclared work.

The third largest sector where undeclared work o f third -country
nationals occurs, is the cleaning sector . These are mostly people
from Africa who have a student visa but work full -time. Other
third -country nationals are from Afghanistan (asylum seekers),
Sri Lanka and Russia. In 2019, 62 inspections in southern Finland
showed that two -thirds of asylum seekers inspected  were
engaged in _illegal work in the cleaning sector.

France Third -country nationals  working illegally and/or undeclared are
mostly from North Africa, Sub -Saharan Africa, Central Africa,
Eastern Partnership  (Ukraine and Moldova were mentioned by

interviewees ), China, and Bangladesh. The trade organisation ,
CGT, observe d that S ub-Saharan workers tend to be more
drganised O6with a support network. They work in conditions that

are often explo itative but , in general , know their rights . Asian
workers also have strong networks but it is difficult for trade

unions to reach out or intervene, as there is usually a strong
dependency on the employer and it is challenging for the
employee to denounce  their employer, who usually op erates in
the same social networ k. Worker s from Eastern Partnership
countries tend to be women

Undeclared workers are often active in the hospitality sector

(e.g. dishwashers, kitchen helpers etc.), construction, waste
collection, domestic services, and the preparation and delivery
of parcels. Workers in these sectors frequently have false papers

22 gocial inf ormation and investigation service, Belgium



Sector s and nationalities

or a residence permit belonging to s omeone else, giving the
appearance of legality. In addition, there are cases of systemic
ethnic discrimination in the construction sector , with tasks and a
place in the work hierarchy assigned by nationality (e.g, certain
nationalities obtain specific positions)

Agriculture  is another sector with illegal employment, poor
working conditions and some cases of human trafficking
Workers are often  unaware of their rights and are vulnerable . It

is not un common for employer s to retain a portion of the salary
for accommodation (with extremely low standards) and meals.
This is often accompanied by violence and intimidation.

Germany lllegal employment and undeclared work of third -country
nationals is most common in labour -intensiv e sectors with a
high fluctuation of personnel and flexible workplaces, such as
construction, hotel,  the restaurant and catering trade, transport,
industrial cleaning businesses, domestic cleaning and care,
agriculture and the meat industry ( EMN, 2017) . Undeclared
work and illegal employment are also prevalent in the private
security industry, another sector with changing workplaces and
demand for a flexible workforce.

The German Institute for Human Rights raised concerns that
third -country nationals from Pakistan, Palestine, Syria, Argentin a,
Ecuador or Peru are exposed to undeclared work and labour

exploitation  (German Institute for Human Rights, 2018) . In
addition, there have been concerns about refugees from countries

like Syria, Iraq, Turkey or Iran to work undeclared and under
insufficient working conditions, with low pay (NDR, 2016).

Italy Concerns about illegal and undeclared work, linked to labour
exploitation of third-count ry nati onal s from
Neighbourhood, Africa, southeast Asia and Latin America have
been raised (Gertel et al., 2014; Corrado et al., 2016; Nori,

2017) .
North African workers are commonly found in the south Italian
agriculture sect or , recruited mad anp oyl atr(ded c

Section 5.3.4).

Poland 2019 i nspections on illegal employment by the National Labour
Inspectorate  found 84 % Ukrainians, 7 % Belarusians , and the
remainder from Vietnam, China, Cambodia , Georgia and the

Philippines . Most worked illegally in construction , for temporary
work agencies, in manufacturing, transport and hospitality.

Spain Third -country nationals ( often fr om Morocco, Latin America)
work is typically undeclared in agriculture, construction and
hospitality.

The contratacion en  origen (contracting in countries of origin)
mechanism, recruits mostly women from Morocco to work in
agriculture, often under exploitive conditions.

Sweden lllegal employment, undeclared work and labour exploitation of
third -country nationals is a serious issue in the construction
sector, mostly with people from Uzbekistan, Georgia, Ukraine




Sector s and nationalities

and Armenia. During inspections, illegal work is discovered,
often ar ranged via subcontracting chains

There are also signs of undeclared work in the beauty business
and berry picking (Thai and Vietnamese women ),
transportation, restaurants (Chinese and Bangladeshi) and car
washes.

About 40% of asylum applications are rejected which poses a
challenge in terms of undeclared and illegal employment
Moreover, many non-EU Eastern Europeans such as Ukrainian
workers are employed on zero - hour contracts
(behovsanstéllning ), which often leaves them without a steady
monthly salary ( Palumbo etal, 2020) .

Netherlands Main areas of ¢ oncern raised by the i nspectorate are fraudulent
internship s for Chinese nationals (EMN, 2017), domestic
workers, mostly from Brazil who come on au pair visa S, W omen
from Vietnam working in nail ba rs (possibly victims of human
trafficking). Other high -risk sectors are  horticulture, cleaning,
temporary employment agencies, the hospitality industry ,
construction, meat processing and transport.

Source: Based on interviews and written input from Platfo rm members , CGT (France), EMN
(Germany).

Younger migrants are more likely to engage in undeclared work

An analysis of the age structure of the EU population in 2018 shows that, for the EU -27
as a whole, the non -EU population was younger than the host population ,* at 36 years
and 44 years, respectively. In addition, 15 -24 year olds of the whole population are in
general more likely to be engaged in undeclared work (Eurobarometer, 2020). Data from
regularisation schemes in France, ltaly, Spain and Portug al from 1997 -2205 show a
majority of young men in those schemes (OECD, 2018). Therefore, the share of younger

age groups of third -country nationals engaged in undeclared work is likely higher than

among older migrants.

Some sectors are highly gendered

Migrant women and men are often divided into different sectors of the economy in the

EU/EEA (Kofman et al., 2013). This is likely driven by gender -based stereotyping, which
attributes certain skills and capacities to each gender (see Section 6.3.1 on domestic
work).

Women primarily work in sectors such as domestic care work and cleaning, which is
particularly evident in Southern countries with less public provision of care services, such

as Spain and ltaly. In instances of irregular employment, gender -based d iscrimination
provides an economic incentive to exploit the vulnerabilities of workers. For example,

men and women working in agriculture are often segregated into separate living

quarters, a more efficient use of housing space that cuts the cost of housin g irregular
workers (ILO, 2016). Women are more vulnerable to exploitation and abuse, as there is a

greater risk of gender -based violence, sexual abuse, coercive recruitment and greater

risk of human trafficking (European Parliament, 2018). This is worsene d by the fact they
often hold jobs in highly gender segregated sectors.

% Eurostat (2018).  Age structure of the national and non -national populations, EU -28, 1 January 2018 (%)
Eurostat (migr_pop2ctz).



5.2  Recruitment into undeclared work and labour exploitation differs between

sectors
Employers who set up undeclared jobs for legally or illegally staying third -country
national workers have developed different ways of finding their  workforce. Recruitment
into such jobs is  primarily found in sectors that require a flexible and often low -skilled
workforce.

Recent research by FRA (2019) , based on interviews  with exploited EU nationals and
third -country nationals staying legally or illegally , and interviews with Platform members
identified several  recruitment approaches:

Fraudulent temporary work agencies;
Private contacts and networks;
Online recruitment, often related to platform work ;an d

Pick-up spots .

There are differences in recruitment methods between sectors. For agriculture and
domestic work, most workers were recruited in their country of origin, while, in other
sectors , employment was found once in the country, e.g. pick-up spo ts for construction,
house renovation or gardening , or via social contacts. Recruitment in home countries
suggests active recruitment agencies for agriculture, domestic work and transport (FRA,
2019) .

Example: the role of social networks in undeclared work a nd labour
exploitation

Migration studies extensively discuss the role of social networks in the migration of

third -country nationals. Social networks are characterised by common nationalities,
employers or intermediaries ( typically simultaneously ), a shared language and cultural
background, as well as private links , such as family or friends (Koser etal ., 2008) .

Networks of migrants provide physical, social and cultural protection for third -country
nationals. This is particularly important for migran t groups that face prejudice or social
stigma by the host population (DeVerteuil, 2011). They also provide contact with a
shared culture, language and traditions and become a trusted source of information for

newly arrived third  -country nationals. In addit ion, they are  economically advantageous
spaces for migrants  who can navigate without much language or knowledge of the host
country (Wilson etal. , 1980; Zhou, 1998).

In some cases, such networks provide jobs, which could lead to undeclared work. This
oft en occurs in labour -intensive businesses |, typically owned by people from the same
nationality, culture or social network, for example in restaurants, agriculture, street
food vendors, beauty salons and cleaning (Schrover et al., 2007; Jones et al., 2006;
McGregor, 2007).  While these private connections provide employment opportunities
they can also create isolation, making it more difficult for migrant workers t 0 acquire
competence and comfort with  the host language and culture (Sanders et al ., 1987).
Especially third -country nationals with irregular residence status use their own social

networks with fellow nationals to find employment. While men usually use non -kin -
related networks, migrant women often find jobs (particular in domestic work or

childcare) via kin -related networks (Schrover et al., 2007).

Such businesses are therefore also seen as high -risk spots for labour exploitation of

newly arriving workers (Li, 2015). Some e mployers take advantage of the situation of
newly arrived third -country nationals and their trust , exploiting them to work with low
salaries, undeclared, in lack of sanitary conditions and overtime (without additional

payment). The fact that the employer and the employee are from the same migrant
network and/or ethnic backgrou nd puts additional pressure on the workers, as this is
often his or her only contact and close family or social network bonds limit the



likelihood of reporting to the authorities

Recruitment via private contacts was frequently observed in the hospitality sector.
Restaurant workers in Finland for example, claimed during inspections that they were

visiting friends. In Sweden, contact is often made with workers in their home country,

offering them a better position in an EU country. Workers then enter Sweden on a
permit arranged by this contact person, or on a tourist visa. In Finland and Sweden,

asylum seekers find illegal work or undeclared via private networks to gain additional
income and to feel a sense of inclusion during the wait for their asylum decis ion.

Enforcement authorities face challenges in accessing these networks because of the
close private links between employers and intermediaries.

While the FRA research could not establish a clear link between the different means of
recruitment and the severity of the labour exploitation, it nevertheless points to a strong
link between recruitment via fraudulent agencies and labour exploitation ( FRA, 2019 ). As
th ese agencies organise journeys, country entry, accommodation and jobs, workers are
often completely dependent on them ( FRA, 2019 ; Drbohlav et al., 2009 , European
Platform tackling undeclared work, upcoming ). Agencies are frequently established in the
home countries or have branches/mediators there who speak the same language ,
creating greater trust than with the authorities in the host country . Recruitment agencies
who link workers to exploit ative employment often charge high fees to the worker or
promise non -exist ent jobs/working conditions.  Intermediaries may also act as em ployers,
such as in the case of Ukrainians in Slovakia , who receive cash payments and the agency
keeps part of their eta.g2048).( Chudg2kov§

Temporary work agencies, both in the EU and in third countries, proactively recruit third -
country national s and promote their employment for the EU labour market. The
interviewee from Spain noted that fraudulent foreign temporary agencies employ EU
citizens and third -country nationals in construction, agriculture and T lately 17 in the
transport sector, establi  shing trust by speaking the same language. Temporary
employment agencies (Empresas de trabajo temporal 9 are prominent in agricultural
regions , like Valencia or Murcia (European Parliament, 2018).

Gangmasters * also play arole, such asthe south ltalian ¢&aporalato 66 an i nf or mal syst
of labour mediation  in agriculture , where the intermediary (the caporale ) retains a part of
t he wor ker ' Burogean Ptatfoymitackling undeclared work , 2019a ; Perotta, 2015 ;

Williams et al.,, 2018 ). Caporal e can be fri ends, relatives and members of the same
ethnic enclave or network of workers with connections to agricultural employers

(Corrado, 2017). This recruitment system is primarily used to hire third -country nationals
from North Africa. = The Spanish domestic secto r has also seen in cidents of gangmasters
recruiting third -country nationals ( European Trade Union Institute for Research ( ETUI),
2018) , or established migrants act as gangmasters ( dnanijeros 9.

Once the employment relation ship is arranged, employers and intermediates find various
ways to create dependency, such as peer pressure not to report the people who helped
to recruit  with in their private network, threats, debt bondage and overpricing
accommodation or providing insufficient accommodatio n (often used by fraudulent
agencies and intermediaries), confiscation of passports , denial of free time and social
contact , and isolation.

5.3  Sectors with a high share of undeclared work and illegal employment

Migration pressures in recent years, the economi ¢ and fiscal crisis in Europe , and the
economic impact of globalisation in sectors like agriculture or for small businesses have
led to strategies to cut costs, including relying on undeclared work , often via cheaper

labour by third -country nationals. Atthe same ti me, eihg popyatod s meams

24 Usually a person who employs manual workers, often undeclared and under exploitive working conditions.



that w orkforce shortages are becoming a more pressing problem. The COVID -19
pandemic has highlight ed the dependence on foreign workers in key, low -skilled sectors,
such as agriculture or domestic care services.

At sectoral level, undeclared work and labour exploitation of third -country nationals is

likely to be concentrate d in sectors characterised by demand for a flexible, low -paid and

low -skilled workforce . This often falls under the ILO categorisatio n of 6dangerous, d
and demeaningé jobs, hi dden and undesired by the na
certain sectors have anecdotal evidence of undeclared work and labour exploitation of

third -country nationals. The series of interviews conducted with national experts and

social partners from different Member States for this report (see Table 1) all pointed

towards five sectors as having the greatest risk of undeclared work and labour

exploitation of third -country nationals: agriculture, construction,  hospitality , domestic

work , and transport. These sectors require low -skilled labour, knowledge of the local

language is not always necessary, and all have particular characteristics which create

challenges for inspections or other measures by the national authorities (geographical

distance, multiple subcontracting chains for recruiting workers, significant obstacles for

exploited workers to contact the authorities).

Sectors are presented below in order of the sectors in which undeclared work was most
often stated (Eurobarometer, 2019), although this does not provide a picture of migrants
engaging in undeclared work. The Section also includes two case studies on agriculture
and domestic work, two sectors that have been stressed in literature to have a high
share of non -EU workers.

Personal services: a female workforce

Undeclared work is widespread in the provision of personal services across Europe

(Eurobarometer, 2019). The survey suggests that around 34 % of all undeclared work
undertaken in the EU in 201 9 was in personal and household services .% Those services
are often considered unattractive by the host population, as it is demanding, low - paid

work, with little or no career progression. However, workforce demand is likely to grow in
response t o adeing sopiatids sand increasing labour market participation of
women.

Most of these services are performed by women. Women from third countries often seek
employment in households because jobs are relatively accessible, often requiring no
recognised qual ifications or language skills. In countries with lower access and availability

of childcare or long -term care services, those type of services are often performed by
foreign employees.

In addition to domestic service portrayed below, there is anecdotal ev idence that non -EU
female workers have jobs in industrial cleaning. A high share of non -EU workers was
observed in Sweden and Finland. The Swedish Tax Agency risk assessed reported
salaries in cleaning companies . The agency found that more than 60 companie s paid an
average salary of below SEK 13 000 ( c. EUR 1 228) per month T this is below the
monthly salary required by the Swedish Migration Agency for a residence and work
permit. Of these, nearly 60 % staff had coordination numbers, i.e. they are not
permanently registered in Sweden , S0 this means that their employers declared higher
salaries to the migration authority than they actually paid out in order to get a permit

which is an indication of labour exploitation.

% However, it should be noted that, by nature, the survey tends to focus on the private provision of undeclared
work.



Example: Domestic workers

The ILO Domestic Workers
Convention 2011 (No. 189)
promotes decent hiring, working,
and living conditions for all
domestic  workers, including

In Europe, there were around 2.2 million
migrant domestic workers in 2016 (ILO,
2016). However, this number does not include
undeclared work, illegal employment by

irregularly staying third -country nationals and : X .
. migrants. It defines domestic
people who perform domestic tasks but are :
. . work as an employment relation
registered differently, for example as care .
set in one or more households. It
workers. . :
advocates information  about
Tasks range from household services, like employment terms , the use of
cooking, cleaning, gardening, often combined written contracts, sufficient social
with care for children or older people. The | security protection and
sector is characterised by the intimate setting mechanisms to against abuse

of work in households, the personal

. . The convention has been ratified
relationship  between employee and employer

by, Belgiym. Eijand, Geynany., o

and t he prevailing perce

wor kd (Ander son, B. , 2007Eazgg}yrltﬁly$'%wgall aEdOOS,
Lutz, 2008). Care services, particularly, .

require trust and continuity for employer and

employee.

In addition, the organisation of care se rvices across Europe influences care
arrangements performed by third -country nationals, with southern European
countries relying on foreign workforce in private settings while migrants work in

formal care services in the Netherlands, Sweden or Norway (Tria ndafyllidou A. et al .,
2020). The share of migrant workers is particularly high in Italy - 75 % - and in Spain

- 60 % of all domestic workers (Lebrun et al., 2019). This also causes an
accompanying 6care draind in their respecti ve

Living situations of domestic workers

The living situation of third -country domestic  worker s varies. Many live in their
empl oyer sé hioso-sahokdi Ml mive ri amnite sothers provide services to

one or multiple households. They can be directly employ ed by the household, by a
private agency or self -empl oyed, |l i nked t o t he ri se-in
mi grantso6 are at particular risk of wundecl ar
because of their invisibility and lack of representation.

The sit uation of foreign and native domestic workers depends on working time and

conditions regulations, taking into account the specifics of the work, such as a
predominantly female workforce-ianmmd wohr&k es st u
Member States have specific laws and/or collective bargaining agreements for
domestic work, the sector is only regulated by general labour law in some countries.

For exampl e, in Pol and, domestic work can be
not provide access to labou r rights (Kindler et al. , 2016). Few countries have
collective bargaining arrangements (Austria, Belgium, France, Germany, Italy,

Sweden) (Marchetti et al. , 2015).

Pathways into the sector

Very few countries recognise the demand for workforce in the sector and allow
migrant workers to obtain a permit for domestic work or impose labour market test
requirements. This might lead to the misuse of au pair schemes, bogus self -
employment or illegal employment ( European Federation of Food, Agriculture and
Tourism T rade Unions (EFFAT), 2015; ILO, 2016; Sargeant, 2014).

Some Member States allow the legal entry of third -country nationals as au pairs with
residence tied to their host family. Such schemes can be misused for domestic
workers, as au pairs are not consider ed employees and thus do not have the same



protection. This is complicated by the fact that if the person experiences abuse, it is

difficult for them to change job, as their residence permit is linked to their employer.

A report by the European Parliament recommends protecting the rights of third -
country au pairs (now regulated in an optional way by the Students and Researchers
Directiv e) by registering au pairs and households and increasing inspections and

support (European Parliament's Committee on Women's Rights and Gender Equality

(FEMM), 2011).

Some domestic workers enter the country on a specific permit to provide services in a
diplo matic household. There is a risk that an employer can act with impunity, which
may lead to undeclared work or labour exploitation ( EFFAT, 2015).

Other cases where illegal employment and undeclared work coincide include permits

of the spouse (often the husb and), which allow their partner the right to residence
but not to work (or only on a limited basis). The privacy and informality of domestic

work is attractive to women in this situation, increases the dependency on income

from domestic work, and forces th e person to remain in the relationship
(Triandafyllidou, 2013).

Third -country nationals find employment in the domestic sector via three main

avenues: direct recruitment by households; private contacts; or private employment

agencies. The latter can be cru cial in informing domestic workers about their rights

but can also lead to illegal, undeclared and exploitative working conditions. In Greece,

for example, employment agencies organised travel, accommodation and visas for

African workers, who travelled alo ne and were instructed to contact an intermediary

in Greece. They themnmnwecrkedsas wiitwhel ong wor
little compensation (Angeli, 2017).

Working conditions

Limited possibilities for legal migration and generally poor work ing conditions in the
sector enhance undeclared work and labour exploitation with long and/or atyp ical
working hours, little or no remuneration, little privacy and time off, as well as more

severe cases of exploitation, such as verbal or physical abuse, fo rced labour or
servitude ( EFFAT,2015; | LO, 2013). These issues -iam& ining
(FRA, 2017). Occupational accident rates are about twice as high for migrant

domestic workers as for native workers in Europe, and often third -country na tionals T
especially those staying irregularly i do not seek medical consultation (Sargeant,
2014).

Third -country nationals lack awareness of their rights and may struggle to organise
themselves, often exacerbated by language and cultural barriers, and the fear of

losing their job or being deported. In addition, migrant workers face isolation due to

their workplaces and stereotypes of their nationality and gender. Examples of
stereotypes i n t he sector are that Filipino womeoh
care and household servicesd or migrant men
work (van Walsum, 2011).

Construction T a sector with a high number of subcontracting chains

The construction sector is also a sector with high workforce demand . Moreover, it is
location -specific and requires a flexible workforce with a diverse range of (mostly

manual) skills. Migrant workers are often more flexible in their readiness to move from

site to site, acceptable levels of payment and working conditions.

Around one in five undeclared jobs inthe EU -28 is performed in the construction sector 2

(Williams et al, 2020b , based on 2019 Eurobarometer survey results ) and there is
% However, it should be noted tha t by their nature, Eurobarometer surveys tend to over -focus on the private
supply of undeclared work and under -emphasise business -to -business undeclared work.



anecdotal evidence this includes thousands of third -country nationals , including from

Bosnia and Herzegovina , Mongolia, the Philippines, Ukraine and Vietnam, entering the EU
through various Central and Eastern European countries (CEECs) (European Federation of
Building and Woodworkers (EFBWW) , 2019) .

A recent Eurobarometer survey suggests that u ndeclared work in the sector has
increased over time with a higher share in Central Europe and Southern Europe than in

the Nordic countries (Eurobarometer, 2020). T he sector is highly volatile, and during the

last recession many workers (particularl y men) from third countries lost their jobs,
resulting in lower wages and undeclared work. Moreover, the number of third -country
nationals in the sector has increased, often arriving through Central and Eastern

European countries and recruited by intermedi ary agencies (European Federation of

Building and Woodworkers, 2019).

Another reason for the higher occurrence of undeclared work and labour exploitation is
the practice of long and complex subcontracting chains, where workers on one
construction site have different employers, reducing the ultimate responsibility of the
employer for the workers on site (European Platform tackling undeclared work, 2017c,
2017d) .

There can be declared or undeclared (including irregular ly staying third - country
nationals ) workers, each subject to different working conditions, ranging from decent

work to labour exploitation. Illegally staying migrants often have no access to declared
employment and  work in the sector out of necessity (European Construction Industry
Federatio n, 2006; European Platform tackling undeclared work, 2017c). However, in
comparison with the other sectors in this Section, union representation is higher in
constructon( Tr | ka et al ., 2018)

Observed labour exploitation in the sector includes the non -pay ment of wages , the
deduction of fees from salaries, overtime , no social protection , no health and safety
protection for workers , poor accommodation and social isolation. Moreover, workers  from
third countries earn often less than native workers ( European F ederation of Building and
Woodworkers, 2019)

The EU funded TUWIC (Tackling undeclared work in the construction industry) project
involves construction trade unions, employer federations and enforcement authorities

from seven Member States to review policy initiatives in the sector . The project started in
2018 and ran until 2020 and included project activities in Belgium, France, Austria, Italy,
Romania, Bulgaria, Spain . Project activities are a European campaign on
prevention/awareness of undeclared work in the construction industry, national toolkits
and/or organising national tripartite meetings with representatives of the national labour
inspectorates, representatives of workers and businesses , possibly also including
politicians and experts can also pa rticipate , as well as the organisation of a final
conference (Williams et al, 2020b).

The hospitality sector T a sector under pressure for profit

As the other sectors presented in this Section, this sector also experiences high price
competition, less visible workplaces and seasonal changes of profit margins. Similar to
personal services, it can offer more job -security to some extent, as work is not project -
based (as for example in construction) . 16 % of the workforce employed i n tourism are
foreign citizens (of which 9 % are from other EU Member States and 7 % are from non -
EU countries). In the services sector as a whole, the proportion of foreign citizens

employed is 11 %, and in the total non -financial business economy it is 9 %. Foreign
workers are 8 % of the workforce in air transport and 10 % in travel agencies or tour

operators, but 18% of the workforce in accommodation. In addition, 14 % of all

employees in accommodation and food services are in unregistered employment
(compared with 5 % of employees in the EU economy overall) (European Platform

tackling undeclared work, 2020c).



It is a sector with a high share of varying working hours, atypical employment relations

and high staff turnover (EFFAT, 2018; European Platform ta ckling undeclared work,
2020 ). Tasks undertaken by third -country nationals in hotels are often cleaning services
and laundry, mostly performed by women. In hotels, there are reports of exploi tative
working conditions with long ho urs and little breaks combi  ned with a high workload, no
safety instructions and inappropriate accommodation . For example, Ukrainian workers
holding Polish visas working in Czech hotels reported pressured workloads with payments

by the speed of cleaning (Trl ka et al ., 2018).

In restaurants, literature points towards undeclared work arranged by social networks

(see Section 5.2 ). In restaurants and bars, undeclared work is often driven by high
competition, regulation and the need for flexible workforce. As observed in some
restaura nts, the owners often belong to the same nationality and ethnic group, and
transactions are cash -based. Haircare and nail salons employ high numbers of third -
country nationals, often from Asian countries. For example, the Dutch inspectorate
reported cases of Viethamese women working in nail bars under exploitive conditions.

Agriculture I migrant workersasa n essential workforce in Southern Europe

Agricultural work is place  -specific, subject to seasonal change and experiences chronic
shortage of labour. Labour costs continue to dominate cost structures for companies in
agriculture, in particular in more labour -intensive segments , such as vegetable and fruit -
picking. It is estimated that around one-third of the total EU agricultural workforce are
not declared and it is likely that a high proportion comes from third countries (European
Platform tackling undeclared work , 2019a ). EFFAT estimate that 40 % of agricultural
workers are EU citizens from other Member States or third -country migrants, out of
which it is assumed that one fifth are from third countries (European Platform tackling

undeclared work 2019a).

Increased industrialisation and the transition towards service sector jobs means that
work in the agricultural sector has become less desir able for EU/EEA nationals and is thus
more reliant  on the supply of workers from third countries.

Cost-cutting through the employment of temporary seasonal workers from non -EU
Member States has become the norm in EU/EEA agriculture (European Platform tackling
undecl ared work 2019a; Williams et al. 2018) . The high share of non -nationals in
agriculture is ass ociated with a significant risk of undeclared work and labour exploitation
(OECD, 2012). The w orking conditions in agriculture are particularly exploitative, as
comparatively less aspects of this sector could be automated, requiring physical labour,

often over longer working hours concentrated in specific seasons and with high injury

rates (ILO, 2016).

Example: undeclared work and labour exploitation among third - country
nationals in the agriculture sector in Italy and Spain

Demand for cheap , flexible Ilabour in agriculture has been particularly high in some
southern EU countries , such as ltaly, Spain and Greece , Where agriculture is a relevant
part of the economy. The rapid rise in the influx of refugees in these countries in 2015 -
2016 led to their engagement in agriculture, most often involving young and mostly
male workers from sub -Saharan and North Africa in undeclared work and/or
exploitative conditions  (Triandafyllidou et al. , 2020).

In both Italy and Spain, interviewed experts report examples of  third -country nationals
on a spectrum of exploitative and dehumanising conditions, with instances of modern

slavery and forced labour , frequently intertwined with patterns of trafficking for labour
exploitation. Cases of labour trafficking accounted for roughly 10 -20 % of all registered
victims of trafficking , and institutions acknowledge the difficulties in distinguishing
trafficking case s from the widespread common violations of labour rights (CSD, 2020).
Inspections show that undeclared workers in this sector frequently work for 10 to 12



hours a day, are exposed to toxic pesticides , and endure extreme summer and winter
weather conditions for pay that is considerably below the legal minimum wage. Third -

country nationals  are also exposed to living in degrading and unsanitary conditions , in
isolated outbuildings on farms ,inunheated tents or urban slums , many miles from the
fields where the y work.

Italy

The Italian agricultural sector has long been characterised by the systematic abuse of

the rights of workers and labour regulations, especially third -country nationals from the

E U 6 Bastern Neighbourhood , Africa, southeast Asia and Latin America (Gertel et al. ,
2014; Corrado et al., 2016; Nori, 2017).

Expert opinions suggest t hat I'tal yds sout he
Campania, Apulia, and Basilicata) are the primary locations for undeclared and illegal

work of third -country nationals in the agriculture sector. The sector in southern Italy is
labour -intensive and seasonal by nature, as this is one of the key exporting regions for
fruits and vegetables to the rest of the EU (Corrado, 2017).

South ltalian rural areas offer degrees of non -visibility and informality that enhance
irregularities. In agriculture, like the general economy, the labour market in southern

Italy is characterised by informality in contractual relationships. In regions such as
Calabria, the urban -r ur al income gap has further sti mu

workers move towards vibrant urban economies rather working in the agriculture

sector. These trends deplete the available local workforce for this sector, pressuring

farmers to seek third -country nationals as a substitute. The void is filled by many
migrants from Africa who often choose Italy as an entry country to the EU/EEA. This

intensified between 2015 and 2017, when ltaly was the second Member State in the
EU for asylum applications (123 000 and 129 000, respectively) (Eurostat, 2020).
Compared to previous years, ltaly has experienced exponential growth in asylum
applicants (over 12  -fold increase compared to 2010).

The scale of undeclared and illegal work carried o ut by third -country nationals in the
agricultural sector in ltaly is difficult to establish. Estimates by Consiglio per la ricerca
in agricoltura e l'analisi dell'economia agrarian (CREA, 2020) suggest that a high share
of labo ur input in the sector is not regular: in 2017 the irregularity rate in agriculture

was 18.4% (FTE equivalent) , comparedto 15.5% recorded in the economy as a whole.

The share of non -ltalian workers in the Italian agriculture has continued to rise
reaching close to a fifth of the almo st 900,000 employed in 2018 (CREA, 2020). CREA
(2020) further notes that immigrant workers are mostly employed in low er-skilled and
low - paying positions, with the consequent high incidence of relative poverty, which
among those born abroad is 38.2% against  18.5% of those born in Italy. The Annual
Report of the ltalian National Labour Inspectorate for 2019 ( Italian National Labour
Inspectorate , 2020 ) noted that of the 5 806 inspections carried out in the Italian
agriculture during that year, around 59.3% fou nd irregularities, more than 4
percentage points higher than in 2018 (54.8%). Of the 5,340 workers who were

subject of the uncovered violations, 2 719 (51%) were working undeclared or
completely unregistered. Out of them 229 were non -EU citizens without a  residence
permit.

The recruitment Ty ptoe (@ek iSBction b €2) 8 to hire workers T usually
third -country nationals from North Africa i for a short period of time without declaring
their work . East ern European workers are primarily recruited through landless co -
operatives or temporary work agencies registered in other EU Member States. In 2011
and again in 2016 , Italy introduced legal measures against caporalato , with dllicit
brokerage and exploitation of work Ointroduced into the  Criminal Code (Law 138/2011).
The law foresees penalties from five to eight years 6 imprisonment (12 in aggravating
circumstances) for the caporali and fines from EUR 1 000 to 2 000 for each worker
involved. Law 199/2016 on countering undeclared work and labour exploitation in
agriculture  subsequently extended the scope of measures, particularly in instances of



labour exploitation. In addition, in February 2020, an Action Plan Against caporalato
was adopted, developing a n ational strategy to combat labour exploitation and
gangmasters in agriculture. However, the COVID -19 related lockdown measures then
further increased the harvesting done by irregularly staying third -country nationals, as
the labour inspectorate could not i nvestigate and this group of workforce was used to
offset EU worker who did not travel to Italy ( Palumbo , L., etal, 2020).

Spain

In Spain, cases of undeclared and illegal work by third -country nationals have been
detected in various regions , since agricu lture is an important sector in nearly all
regions of the country. On many occasions third -country nationals change location
depending on season throughout the year. This indicates that third -country nationals
working undeclared often are not migrating in and out of the EU, but are, rather,
transferred from one employer to another and between different agricultural regions.

Such arrangements reduce the likelihood of detection within a single Member State.

Experts have indicated that the movement of third -country national  workers within or

across agricultural actors of the EU is often organised through a network of
intermediaries. While in Italy third -country nationals are typically organised by
nationality (due to the specific recruitment pattern ), i nspecti ons in Spain also detect

many EU nationals (mainly from Romania, Bulgaria and Portugal) in agricultural fields.

Meat processing T a sector with many migrant workers

Particular sub -sectors of the food processing sector (e.g. meat processing) are also prone

to using undeclared workers in exploitative working conditions (Schéll -Mazurek et al.,
2016) and operating complex subcontracting chains (Germany and the Netherlands for
example) . In 2013, the European Parliament reported on Bulgarian, Romanian and
Ukrain ian undeclared workers in the German meat -processing sector. Those workers
were subject to longer working hours, for less than the legal minimum wage and without

receiving social security benefits (European Parliament, 2013). Recently, outbreaks of

COVID-19 in German meat -procession companies point to such exploi tative working
conditions with insufficient health and safety enforcement and inappropriate housing
although the workers seem to be mostly EU workers from South Eastern Europe.

Posted workers in the transport sector

Like other sectors described earlier , the international road transport sector is also
affected by workforce shortage and job insecurity .

Transport necessitates a mobile workforce , with shares of under - and undeclared work
and bogus se If-employment higher than in other sectors , as well as fraudulent posting
arrangements  (European Platform tackling undeclared work, 2018 a). An additional
difficulty is determin ing the country where the work is actually carried out and thus the
tax and soci al security schemes that apply. According to European case  -law, the country
of employment is the country from wh ich the work is organised and orders are received.
However, there are complex schemes under which third -country nationals are recruited
and then posted from countries where labour costs are usually lower.

In many cases, nhon -EU national s have invested in coming to the country and do not
know their employment situation and rights well (FNV, 2018) . For example,
investigations by the Swedish Tax Agency  found that illegal schemes are often used by
Swedish hauliers to avoid taxation. In 2019, the Swedish Migration Agenc y noted several
cases in the food delivery business where the employer could not present the agency
with the documents needed to make residence permit decisions . It is not clear if the
cases concern entirely false employment contracts or real employment wi th hidden
clauses (underdeclared work). The people behind such applications usually have a

position as long -term residents in other EU countries. The Swedish Migration Agency also
understands that many individuals who are in Sweden on study permits work un declared
in the food delivery industry.



6 COOPERATION OF ACTORS TACKLING UNDECLARED WORK AND
LABOUR EXPLOITATION

This Section describes how undeclared work, illegal employment and labour exploitation

is tackled by enforcement authorities , such as labour ins pectorates, the police, migration,
tax and social security organisations , highlighting the ne ed for cooperation between
authorities , social partners and trade unions

Key findings
Third -country nationals enter undeclared work under different circumstances. This
requires cooperation between all relevant enforcement authorities , such as labour
inspectorates, the police, migration, tax and social security organisations
The development of joint cooperation procedures is necessary , as illustrated by the
Regional Agency Collaboration between several Swedish public authorities

developing methods for cross -agency data exchange, indicators and inspections to
combat fraud, violations and crime in working life.

However , joint working is often made difficult by limitations to data sharing and
cooperation between relevant authorities as well as capacity constraints in
enforcement . Relevant | egislation and political will, capacity building and an
increase in resources  for enforcement authorities can help developing collaboration
approaches.

Finally, working with social partners and NGOs is key to approach the complex issue
of undeclared work holistically, ensuring that the rights of workers are promoted
and guaranteed.

6.1 A central role of enforcement authorities in addressing undeclared work,
illegal employment and labour exploitation

As described above, a wide set of labour and migration policies are relevant in the fight

against undeclared work and labour exploitation of migrant workers.  Legal frameworks
determine the definitions and institutional responsibilities for undeclared and illegal work,

as well as the labour rights and protection of workers. Several actors are therefore
involved in preventing, detecting and dete rring th ese phenomena.

In most Member States, labour inspectorates identify undeclared work, illegal
employment and labour exploitation as they monitor risks and carry out workplace
inspections to check irregular employment and to impose possible sanctions on the
employer. Labour inspectorates  are primarily responsible for checking compliance with
labour law, such as employment relations, working conditions, health and safety norms

and/or wage r equirements. The social security and tax authorities monitor and follow
non - payments in their respective fields of competence

Responsibilities across authorities are linked to the level of undeclared work in a  labour
market . In Sweden, the labour inspectorate monitors working conditions and cooperate S
with the Swedish Tax Agency , which focuses on undeclared employment, undeclared
income or tax avoidance. In other countries , promoting declared work is part of a wider
strategy to address irregularities in the labour market , and labour inspectorates have a
more prominent role in tackling undeclared work and illegal employment (ILO, 2010) . In
Germany the  German Financial Control of Undeclared Work Unit ( Finanzkontrolle
Schwarzarbeit 1 FKS) under the Ministry of Finance enforces the Actto Combat Unlawful
Employment and Benefit Fraud . In the Netherlands, t he labour inspectorate ( SZW)
monitors the Foreign Nationals Employment Act , but also the Minimum Wage and
Minimum Holiday Allowance Act, the Working Hours Act, and the Placement of Personnel



by Intermediaries Act . For the Italian labour inspectorate, undeclared work and labour
exploitation are among the most important issues in annual planning.

In terms of illegal employment, most lab our inspectors check whether a worker is
authorised to work. During inspections, work and residence permits of third -country
nationals are checked in Austria, Belgium, Cyprus, Estonia, Finland, France, Germany,
Greece, Hungary, ltaly, Lithuania, Luxembourg , the Netherlands, Slovakia, Slovenia and
Spain (EMN, 2017 ; interviews with Platform members). In Austria and Germany, the
labour inspectorate  and the German  L&nder /accident insurance institutions respectively
concentrate on compliance with working conditions , Wwhile illegal employment is
monitored by the Financial Police in Austria and by the German FKS under the Ministry of
Finance .

Often, several authorities have the competence to check illegal employment . in France, it
is the labour inspectorate, the police and custom offices ; in Finland , the Occupational
Health and Safety  Authorities work together with the police, the border guard, the tax
authorities and  customs ; in Poland, labour inspectors who detect thi rd -country national s
with an irregular status need to inform the border guard s (FRA, 2018).

However, scarce resources | imit the authoritiesd scop
employment, especially when it comes to complex fraud schemes used by employers to

gain profit.  Several labour inspectorates reported capacity problems when dealing with

complex cases of undeclared work and third -country nationals. The labour inspectorate in

Poland noted the need to address increasing humbers of requests in the Internal Market

Information System in relation to posting irregularities from Belgium, Ger many and

France (see also European Platform tackling undeclared work , 2019b) . The French trade

union CGT noted that , despite good collaboration, the French inspectorate has resource

issues .

6.2 A strong need for cooperation between public authorities to addres s
undeclared work amongst third -country nationals

Instances of undeclared work, illegal work and labour exploitation fall under the
responsibility of different authorities , with  infringements regulated under either labour or
criminal law. Cooperation between different authorities is therefore necessary to
exchange information (especially to assess and inform one an other of risks concerning
illegally staying migrants , on whom there is no data) and to detect and prosecute
infringements.

Relevant authorit ies exchange information to identify irregularities, for example by cross -
checking tax, social security and employment data. In Belgium, Estonia and Slovakia ,
data on taxes, social security and employment status is cross -checked in common
databases ( EMN, 2 017). In Finland, labour inspectors receive in formation on suspicious
permit applications from the Finnish Immigration Services , while the public employment
service (PES) redirects cases whe re applications are contradictory or otherwise
suspicious. In Swed en, the tax administration and the police and border control
authorities send every relevant inspection report to the labour inspectorate.

Cooperation between labour inspectorates and the police

Depending on the  suspected violation , tax authorities, labou r inspectors, the police and

migration authorities can organise joint inspections in case s of suspected undeclared
work, illegal employment or labour exploitation. According to research by the European
Union Agency for Fundamental Rights (FRA , 2018) , labour or social inspectorates and the
police most often seem to cooperate in inspections , an example of which is outlined
below.

In Germany the 2019 @ct to Combat Unlawful Employment and Benefit Fraud Oprovide s
for intensified cooperation and data -shari ng between the  German Financial Control of
Undeclared Work Unit ( Finanzkontrolle Schwarzarbeit I FKS) and police authorities.
Based on the Code for Criminal Procedure ( Strafprozessordnung ) the FKS officials act as



investigators for the public prosecution s ervice 1 so similar to police powers. Under the
above legislation, the FKS can proceed with criminal proceedings independently in cases
involving the withholding and misappropriation of wages. Next to cooperation with the

police the act also foresees the ¢ ollaboration with support services regarding human
trafficking and labour. An example of inter -agency cooperation is outlined below.

Example: Joint inspection in the construction industry in Germany

In August 2019, the German Customs Authority led a major investigation into
suspected social security contributions fraud, minimum wage violations, labour
exploitation and trafficking of human beings in the construction industry. Around 1 900
members of all 41 main customs offices visited several sites, supporte d by the Criminal

Investigation Office, the Migration Department and the Federal Police. Staff from the
Berlin Migration and Good Work Counselling Centre provided advice on labour and
residence law to affected employees, as well as providing accommodation and meals.

In the course of a single day, the authorities inspected construction sites, office and
business premises, apartments and collective accommodation for employees at over

80 locations. In the process, evidence was secured and 186 interviews were
conducted. The amount of damage caused by the various offences identified was
estimated at EUR 1.7 million. This operation is being followed by extensive checks of
the seized documents by the German unit for monitoring undeclared work.

Source: https://www.zoll.de/SharedDocs/Pressemitteilungen/DE/
Schwarzarbeitsbekaempfung/2019/y53_grosseinsatz_b.html

As in the German example above, cooperation and data sharing are set out in legislation

in other countries. For example, i n the Netherlands, data sharing is regulated by

|l egi sl ati on: the | abour inspectorate and the police
Act 6, as wel | as on articles i nthsgppediFbrei gregiNalk ab
Emp | oy me n tTheMutthdnspectorate also cooperates with a EUROPOL liaison officer,

who concentrates on increasing awareness of the Inspectorate among national and
international investigative services.

I n Spai hawtom the S§ stem of Labour and Social Security Inspection 6 from 2015
foresees that police forces provide assistance and collaboration to the Labour and Social

Security Inspectorate . The inspectorate is  responsible for checking work authorisations,

social security reg istration, salaries and contract conditions, working conditions and

equality between women and men , in the performance of its functions. Cooperation is

further specified by agreements between the Labour and Social Security Inspectorate and

police forces th at foresee joint investigations in the field of undeclared work, third

country national sé wor k, |l abour exploitation and tra
purposes. T he labour inspectorate and the police routinely perform inspections  together

in the ag riculture sector (almost 20 000 joint visits were organised in 2019).

As in the labour inspectorates, there are also examples of a focus on labour exploitation

in the police authorities. Police in Italy (the carabinieri ) and the national labour
inspectorate act jointly to address the exploitation of EU and third -country nationals.  In
Belgium, inspectors can request assistance from federal and local police units specialised
in fraud detection, trafficking in human beings and illegal work of foreig ners. In addition,
specialised police units have been tasked with investigating risks of labour exploitation.

They conduct monthly inspections of high -risk sectors, which are led by an auditor or
public prosecutor, with the support of other organisations ( such as labour and social

inspectorates, and victim support organisations) (FRA, 2018).

| nteragency - work approaches

A multi -agency approach allows multiple authorities work on a single case. The need for
more effective cooperation that builds on the too Is of each enforcement authority was
similarly stressed in the literature (OECD, 2018, ILO, 2010), as well as cooperation


https://www.zoll.de/SharedDocs/Pressemitteilungen/DE/

between police and labour inspectorates to fight labour exploitation ( FRA, 2019). A
promising practice is Swe d e mRégonal Agency Collaboration (RAC) , which received a
government mandate to develop concrete cooperation methods for information sharing
and joint inspections.

Example: Regional Agency Collaboration (RAC) in Sweden

The RAC in Sweden combines the efforts of eight agencies to tackle irregularities at the
workplace, with particular attention to third -country nationals.  The authorities involved
are: the police operative units of the Economic Crime Authority , the Work Environment

Authority , the Gender Equality Agency, the Migr ation Agency, the Tax Agency, the
public employment service and the Social Insurance Agency.

The Swedish Migration Agency, which issues residence and work permits, checks
certain permit applications in high -risk areas and newly established businesses in
labour -intensive sectors and shares intelligence with the other authorities so that they

can plan inspections. Joint inspections are carried out by the Swedish Work
Environment Authority, the Swedish Gender Equality Agency , the Swedish Tax Agency
and the po lice.

Several joint inspections took place in 2019 in beauty salons, construction sites and

restaurants. The agencies participated in Europol -led inspections of nail bars,
discovering one case of human exploitation, breaches of working conditions and under -
reporting of tax. Targeted cross -agency inspections were also carried out in 75

construction sites, uncovering undeclared income, fraudulent posting and illegal
employment of foreign construction workers. Inspections of over 200 restaurants found
21 illeg al workers, often with salaries far below the statutory wage.

The RAC established a joint reporting system in 2019, listing all measures from the

respective agencies, showing more than 2 000 inspected companies, control and
sanction fees totalling SEK 10 000 000 (EUR 944 367) and 250 immediate business
closures.

In addition, the agencies shared information on suspected cases over 100 times,
increasing targeted inspections of industries and workplaces. However, personal data
protection rules presented barriers in some cases.

For further information please refer to ANNEX 5: LIST OF PROMISING PRACTICES
PRESENTED IN THE REPORT

Another recent example is the Dutch interdepartment al O6boostingd t
2020, involving seven Ministries working together with stakeholders, including social

partners, at the lo cal and sectoral level. This is focused upon the working conditions of

migrant and EU workers, an important topic on the political agenda in the Dutch

parliament during the COVID -19 crisis. The concerns related to migrant workers have

resulted in interview s by inspectors at the residences of migrant workers, collaboration

with other authorities to collate information and resultant visits to companies where

problems are expected, including distribution centres, construction industry firms,

slaughterhouses an d meat processing industries where many migrant workers are

employed.

At the same time, ¢ hallenges were raised by inspectorates in Finland and Spain during
interviews for this report , Who outlined that stronger cooperation was needed, ideally at

the start of a specific case in order to save time and resources. The Norwegian joint

work -crime centre model was noted as an example of a well -working common approach ,
where the tax administration, the police and labour authorities work together to decide

on a sp ecific procedure on a case -by-case basis .

The lack of a common understanding of what constitutes labour exploitation was
highlighted in some countries as an obstacle. Where it coincides with illegal employment,
labour exploitation is often not clearly defi ned. Slovakia, for example, has n o legal



definition of forced labour, labour exploitation, or particularly exploitative conditions.

There is only a distinction bet witesnwhidhldeewrioucover and déun/l
exploitation in regul afral. w2018k A(nGrhberdof) 2chuntiie§ are now
paying greater attention to labour exploitation , such as Germany or the Netherlands ( see

Section 7.2.2 ).
6.3  Social partners and NGOs  provide crucial | inks to migrants

Cooperation between public authorities , social partners and NGOs helps to address the
different situations of third -country nationals in undeclared work in a more holistic way.
While enforcement authorities monitor, detect and sanction inf ringements, NGOs and
trade unions raise public awareness , are familiar with the situation s of third -country
nationals and workplaces , and inform workers of their  rights and obligations . In addition
to prevention and detection, trade unions and NGOs support third -country national
victims of labour exploitation in pressing charges against the  ir employer .

NGOs build trust with non-EU workers , complaints about undeclared work and labour
exploitation are  often channelled via the se bodies to labour inspectorates. For instance,
the Belgian Labour Inspectorate of the Federal Public Service Employment, Labour, and

Social Dialogue receives complaints by third -country nationals from the NGO the
FairWork Foundation and the Federal Centre for Migration (Myria) , particula rly on the
non -payment of wages to irregularly staying third -country nationals. The labour
inspectorate has concluded a special agreement with Fair Work , allowing it to handle
these complaints of third  -country nationals.

Trade unions have direct contact wit h workers , enabling them to identify undeclared
work, hazardous working conditions and labour exploitation and flag this with
enforcement authorities . The ETUC note that trade unions can identify victims of human
trafficking and create trust, but enforceme nt authorities should increase awareness of
these issues among trade unions, as it is outside their traditional field of expertise.

Platform members point out that this collaboration helps to gain further insight into cases

of labour exploitation.

Strategic partnerships

Strategic partnerships between enforcement authorities and social partners are key to
increas ing the outreach of measures and promot ing rights of third -country nationals.  This
organisation in turn supports non -EU workers to know and claim their rights as workers.
Belgium, France and Germany have cooperation agreements between social partners,
labour inspection services and other public authorities in high -risk sectors.  Another
example is cooperation between  the Latvian Free Trade Unio  n Confederation (LBAS) and
the labour inspectorate to exchange information , prevent and investigate violations of

|l abour ri ght s, including violations of mi g rThen t wor k
French trade union, CGT reports on good working relatio ns with the labour inspectorate ,
although resource issues persist in the inspectorate . CGT also stated that cooperation
with the police is more challenging because they tendto focus onthe migration status of
the worker.

In ltaly, the new Commission to ta ckle the d&aporalato 6system and labour exploitation in
agricultu re has been chaired since 2019 by  the Minister of Labour , in cooperation with
other Ministries (Interior, Justice, Agriculture and Transport), regions, municipalities, the
national labour inspectorate and the National Institute of Social Security. This includes
joint actions against labour exploitation , working side -by-side with NGOs and social
partners. Trade unions provide insights from workpl aces, while employer associations
provide inform ation on the complex supply chain in agriculture. The aim of this
cooperation is to set up management and information system s, strengthen ing the
implementation and monitoring capacity of national and local in stitutions . It then seeks
to set up a national referral system for the identification, assistance , protection and
socioeconomic inclusion of victims through decent work opportunities , as well as
transparent recruitment in agriculture.



Efforts to step up union representation amongst third - country nationals

Third -country nationals are often unaware of their rights or the potential support offered

by trade unions (Keryk, 2018). Their work in sectors , such as construction, transport,

agriculture or domestic w  ork, has no strong union presen ce. Moreover, their fears about

losing their residenc e and work status, possible cultural and language barriers , and time

constraints because of high workloads and low pay often makes it hard for migrant

workers to self -organise. lrregular workers have explained that opportunities to

regularise their residence status, assistance with job search and claiming back payments,

access to criminal justice, and easily accessible information on worKk
services would help to address their situation. ( FRA, 2019) Accordingly , efforts have been

made to increase the representation of migrant workers from third countries.

In Belgium, the Confederation of Christian Trade Unions (CSC) supports and advises
migrant workers, raises awareness of rights and informs migrants how to record
evidence of exploitation and mistreatment by employers. The ltalian General
Confederation of Labour (CGIL) is organising peer support for seasonal agriculture
workers, often from African or Eastern European countries. 2’

Domestic work is particularly underrepresented , as it takes place in a private setting. In

the Netherlands, third  -country nationals engaged in domestic work are organised in the

o0United Migrant Domesti c Wor IERN, 2@l7).dgrhecimportarwd of t he FNV
outreach via personal networks, the community and social media , as well as trust -

building , advice and personal counselling , were highlighted in Sweden, Switzerland and

Spaind s i ni ttdgain third e-sountry nationals as unio  n members.

An example of a newly created trade union in Poland facilitating higher joining rates of
workers from third countries illustrates how union representation reduces the scale of
illegal employment  of Ukrainian citizens in Poland

Example: Trade Un ion of Ukrainian Workers, Poland

The Trade Union of Ukrainian Workers combats undeclared work and labour
exploitation of Ukrainian workers on the Polish labour market through advocacy
activity, awareness -raising and legal support.

In early 2019, the Trade Union for Ukrainian Workers reported over 1 000 members
(MPUPP, n.d.). It is involved in advocacy work and consults the government on
important issues for migrant workers. Due to lack of funding, the legal support is

provided on a small scale and only in t he Warsaw district. Nevertheless, such support

is provided to all migrant workers, regardless of their union membership.

The number of complaints by foreign workers to the NLI tripled between 2016 -2017,
reaching 1 473 in 2017 (PLI, 2018). Between 2016 and 2018, the number of Ukrainian
workers reported to national insurance doubled, to 425 670 (ZUS, 2019). Union and
NLI activities contributed to increased awareness of their rights among Ukrainian

workers.

In 2019, the Commissioner for Human Rights nominated Jurij Kariagin (Chair of the

Trade Union of Ukrainian Workers) for the award of NLI. The award is granted for

outstanding achievements in the field of supervision and control of compliance with

labour law and prevention of occupational hazards. In their n omination, the
Commi ssioner for Hu man Ri ght s argued t hat J
reduced the scale of violations of law with respect to the legality of employment of

Ukrainian citizens in Poland.

The success of the Trade Union for Ukrainian Workers is its autonomy from OPZZ and
independence in developing its programme. This empowers migrant workers and allows
27 See for more information here: https://  www.fondazionemetes.it/raise -up and Section 8


https://www.fondazionemetes.it/raise-up

them to focus on issues pertinent to them.

With limited financial resources, the union builds on cooperation with NGOs and the
media to provide support in the most extreme cases of exploitation and expose
companies that offer poor working conditions for migrant workers.

For further information please refer to 86

7 COMMON MEASURES BY ENFORCEMENT AUTHORITIES , NGOS AND
SOCIAL PARTNERS TO ADDRESS UNDECLARED WORK AND LABOUR
EXPLOITATION

This Section discusse s concrete measures taken by enforcement authorities, such as
labour inspectorates, tax and social security authorities, as well as social partners , to
address undeclared work and labour exploitation of third -country nationals. The
measures presented here were referenced in the reviewed literature and/or mentioned by

Platform members

Key fin dings

Some measures by enforcement authorities are specifically targeted at third - country
nationals. Within these authorities, such measures are driven by a specialisation of
staff members in dedicated units, programmes or teams working with migrants, for

example the Finnish Foreign Workers Unit or the Dutch programme on labour

exploitation.

Preventative measures promote information about rights and obligations to non-EU
nationals, especially those with low skills or/and language barriers. Research points
out that m ulti -lingual advice should be offered . Here, an innovative example is the
6cul tur al medi atorsé in Italy and the Nethe
barriers, specifically in closed community networks described in Section 5. For
employer s, prevent ative approaches include support to register non -EU national
workers , certifications and  website s facilitating job matching, as well as a focus on
chain liability. Finally, awareness raising specifically targeted at third -country

nationals can in crease trust in institutions and declared work.

Although inspections are the main measure to tackle undeclared work of third -
country nationals, they are often not as frequent and effective as authorities would

like these to be , which in turn increases imp unity of employers. Promising practices
to improve inspections include : effective cooperation between several enforcement
authorities; measures to address capacity issues in labour inspectorates; specialised

teams; and providing support and advice during a nd after inspections.

Compared to undeclared and illegal employment, labour exploitation is harder to

detect. Training inspectors or specialised teams, indicators in risk assessments and
communication to build up trust during inspections are way s to identi fy cases .
However, the intervention in more moderate cases of labour exploitation remains
limited.

Sanctions for employers depend on the scale and nature of the sanction and the
likelihood of such sanctions being enforced, while migrants are afraid to report
exploitative employers because they fear the consequences of being found in illegal
employment ,including losing their income and their residence permit.

lllegal employment or undeclared work and labour exploitation frequently go hand in

hand , and enforcement authorities responsible for monitoring labour law are often first to

identify irregularities on the ground. Undeclared work may be déeasierd to det ec
inspections, as a lack of documentation , such as employment contracts and salary slips ,

is an important indicator . Labour exploitation however is more difficult to recognise,



because it may not be instantly visible especial ly to the untrained eye. Moreover, less
severe cases (those that do not fall under criminal law) are more difficult to prove.

Enforcement authorities have, to some extent, adapted their approaches to identify and
address undeclared work of third -country n ationals, and possible cases of labour
exploitation.

In Sweden, for example, the government introduced criminal liability for crimes less
severe than human trafficking, such as exploitation in the workplace. This allows the
Swedish Gender Equality Agency to sanction labour exploitation without having to refer

to the more difficult -to-prove crime of human trafficking. In the Netherlands, the
®rogramme for investigating |l abour exploitationd in
7.2.2 ), takes over identifie d cases of labour exploitation. The O0Act to combat unl

empl oyment and benefit fraudd provides new responsib
the German FKS. The legislative change enables the authority to intervene earlier to

prevent labour exploitat ion and illegal employment, to prosecute cases and exchange

data with other authorities.

Undeclared work and labour exploitation require training of labour inspectors addressing
language barriers, discrimination and cultural context, cooperation and enforcement of
legislation, such as chain liability (ILO, 2017; FRA, 2018). Research on labour
exploitation notes the need for specialist training (FRA, 2018), especially in order to

identify severe cases, such as human trafficking. This is done in most labour
inspectorates, for example in Poland, where inspectors receive a two -day training course
on identification  of human trafficking, run in cooperation with an NGO. The training
cove rs also the existing legal framework and the role of various authorities: the Police,

the Border Guard, the National Labour Inspectorate in combating and preventing this

crime, but also the role of various NGOs (e.g. La Strada Poland) in providing guidance

and assistance to the victims.

As with EU citizens, labour inspectorates can address fraudulent posting by increasing

their capacity for cross -border cooperation. In Belgium T a receiving country of high

numbers of posted workers i the inspectorate creat ed speci alised O6Networ k 1
2006 to improve the detection and tackling of violations on posting conditions, via

training, data -mining, guidance material, advice and increased outreach to European

partners. The Finnish Occupational Safety and Health U nits have specialised inspectors,

with a focus on EU/EEA citizens, as well as third -country nationals (EMN, 2017; ILO,

2018).

Example : Inspection unit for foreign labour (including EU and third -country
nationals), Finland

The foreign labour inspection uni t within the Regional State Administrative Agency for
Southern Finland/Division of Occupational Health and Safety aims to prevent
undeclared work and labour exploitation of foreign labour, including third -country
nationals. The main tool are inspections, w hich have uncovered issues predominantly

in three sectors: construction, restaurant and cleaning. Specifically , Within the group of
third -country nationals, since 2017 the unit has encountered more asylum seekers
engaging in undeclared work.

Cooperation be tween the authorities allows information to be shared. There are
established joint inspections with the tax authorities and the pension centre at
construction sites, and results identify further inspection areas. In 2019, the unit
conducted over 840 inspec  tions in southern Finland, more than 440 of which related to
undeclared work. Official statistics are available mainly for 2018 and show that over 1

000 inspections were carried out: 38 % in the hospitality sector ; 21 % in construction;
11 % in cleaning; a nd the remaining 30 % in a variety of sectors.

If underpayments are discovered, the issued guidance is not legally binding. Without
legal measures, there is little incentive for companies to comply. One way is to put
more public pressure by making inspect ion reports available online T this is currently



under discussion.

For further information please refer to 86

7.1 Prevent ative measures targeted at third -country nationals and their
employers

Traditionally, there has been a stronger focus on deterrence methods than on
preventative approaches , and evidence on prevention efforts is scarce (Williams, 2018;
Eurofound, 2010). This is also reflected in measures concerning the employment
situation of third -country nationals: inspections are typically used to detect irregularities

in the work of non -EU nationals, often focusing on high -risk sectors, in cooperation with
other authorities.

Although prevent ative approaches are used to a lesser extent than inspections , a
balanced approach between prevention and deterrence is needed to tackle potential
employment irregularities among third -country nationals (OECD, 2018; ILO, 2009) .
There is increasing awareness, however, that preventative approaches are also
important, as it is often unclear if third -country nationals are unaware of regulations or
simply forced not to comply.

Currently, several Member States have put in place measures to create incentives and
raise awareness of the benefits of declared work , targeted at migrant workers and their
employers , which can be broken down into three ca tegories :

Supply -side incentives , to make it easier and more beneficial for migrant workers
and their employers to engage in declared work before undeclared work occurs ;

Demand -side incentives , which reward purchasers for buying declared goods and
services ; and

Awareness -raising campaigns
Each of these are discussed in more detail below.
Information support for foreign workers to address multi ple barriers

Language , economic or cultural barriers and complex regulations can lead to non -
compliance by third -country nationals and their employers . Non-EU nationals are often
not aware of their rights and obligations , hor of the avenues to report infringements
(European Co mmission, 2019; FRA, 2019). For those migrant workers and employers

who unintentionally do not comply with legislation , information and support, such as
advice services, simplification procedures and training can all support a shift to formal
work .

In mos t countries, supply -side measures target ing employees exist to help foreign
workers to understand their rights and obligations. These can consist of websites (such
as the Work in Finland website , providing information on regulations), multilingual
informat ion material, communication via social media and/ or counselling services. For
example, in Ger maMryh e i6t u n dis alL feed, eomfidlential , multilingual counselling
service on labour law and employment relations for workers from other EU and third
countries . It was set up in 2010 by local authorities and labour inspectorates (European

Platform tackling undeclared work, 2017 C).

Some measures are sector  -specific; for example , a phone hotline in the Danish fishing

industry or for the Finnish agricultu re sector, where third  -country nationals can check the

conditions of the job and the company. Advice services often distribute information  tools

that support third -country nationals to comply with regulations , while also increasing

their awareness  of possible exploitation . Examples are multilingual work ing time

calendar s to track their working time , tax calculators or information sheets . Another

si mple outreach measure is the app OAgri workero6 by
Building, Agriculture and Envi ronment ( Industriegewerkschaft Bauen -AgrarUmwelt, 1G

BAU), informing workers about their rights.
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An innovative  outreach practice is the use of &écul tur al medi at or s 6 i n |t
Netherlands , which make use of  people with a similar cultural background to inform and

advise third -country nationals  about their rights . This addresses linguistic barriers and

cultural obstacles ( e.g. m any workers are illiterate and come from countries where

relationship s with institutions  are far from positive). In the Netherlands, this is funded by

the Ministry of Social Affairs and Employment and run by the FairWork Foundation ( EMN,

2017).

Information on obligation s for employers

For employers, measures have focused on clarifying and facilitating  procedures and
raising general awareness about employing third -country nationals. In accordance with
the Employer s Sanction s Directive, employers need to verify the validity of residenc e
permit s or other authorisation s of stay of third -country nationals, keep at least for the
duration of the employment a copy or record of such document (s) for possible inspection
by competent authorities of Member States , and notify au thorities about the ir
employment.  Under Article 4 (2) the Directive states the Member States may provide for

a simplified procedure for notification where the employers are natural persons and the
employment is for their private purposes.

This encourages compliance and makes it more difficult for them to deny any
wrongdoing . In Bulgaria, third -country national s need to be registered with the
employment agency in case of early termination of employment and changes in the
employment relation need to be repor ted. I n Sweden , employers need to notify the
Swedish Tax Authority  in order to employ third -country nationals ( EMN, 2017). Migration
authorities or employment services provide guidelines on the types of residence  and work
permit s and the obligations to register third -country nationals or to notify employment
change s. In Germany , employers are informed about the consequences of hiring third -
country national s illegally and partnerships between the tax authorities and social
partners exist to communicate issues on a sectoral basis (OECD, 2018; EMN, 2017).
Some countries have online verification systems where employers can check residenc e
and work permit s online, for example in the voluntary self -assessment tool for employers

in the Ne therlands.




Incentives for employers to recruit for fair and declared work

The recruitment of migrant workers is regulated in specific sectors to ensure formal
employment of migrant workers and to prevent undeclared work and labour exploitation.

For exampl e, cooperation between the Migration Board and the Kommunal trade union in

the Swedish berry -picking sector focuses on fair pay and working conditions. Kommunal
checks that the employer meet s working and salary conditions before the Swedish
Migration board grants residence and work permits to third -country nationals. Kommunal
is also responsible for labour inspections , including working conditions, pay and safety
regulations.

In Italy, the  &ontrol room 6 (Cabina diregia ) ofthe 6 Agri cul tur al @d oveorrtk 5Wo r k
(Rete Agricola di Qualita in Foggia ), run by the labour inspectorate, the National Institute

of Social Security and social partners, focuses on transparent hiring of workers , as well
as arranging decent  transport and accommodation via a database. This includes a list of
companies registered with the National Institute of Social Security who comply with
labour , social security , income and value added tax (VAT) legislation. The network also
monitors undert akings not included  on the list and provide s a guide for customers (how

to choose their supplier) (Williams et al, 2018). In Hungary, seasonal workers can be
registered via a mobile app. In turn, this data also provides better insight to plan

inspections a nd to detect infringements (European Platform tackling undeclared work,

2019).

A similar initiative is a social label initiative in Belgium. T he mushroom growing sector in

Belgium was experiencing difficulties due to low prices. Together with social partne rs, a

plan for the sectorbés future was put in place. Empl o
decl aration each year) to respect Belgiumbés soci al | €
involving posting abuses and bogus self -employment . They also agree t o keep the

number of permanent workers at 2011 levels . In return, they can hire seasonal workers

for up to 100 days per seasonal worker per year instead of the usual 65 days. The social

partners have been responsible for drawing up the list of companies el igible to make use

of this expanded regi me. The Minister for Soci al Af f
companies. The social label system has also increased the number of companies in the

mushroom growing sector.

Joint liability to address comple X supply chains

Some countries use  chain liability as another employer -focused measure , especially in

sectors with high employment of third -country workers . Enforcement authorities face

challenges in monitor ing complex subcontracting chains, particular in sectors with a high

number of irregular ly staying non-EU workers . Many countries  have increased joint

liability in subcontracting. For instance, Czech ia and the Netherlands increased severe

sanctions in supply chains ( EMN, 2017) , while global companies in France are legally

required to monitor and choose subcontractors carefully (European Platform tackling

undeclared work, 2017c). The Swedi sh 6Nacka projecto (see b o x
targets labour exploitation by check ing companies for public contracts

Example: Nacka Project, Sweden

The Nacka project aims to prevent tax evasion and labour exploitation in public
contracts for construction companies. A thorough check of possible criminal
connections ensures that tax evasion or labour exploitation of third -country nationals
are prevented. All contractors must meet several background checks:

Registered with the company register, tax register, social security and no debts,
checked by municipal services  ;

No criminal record with the police ;

Workers must have a valid authorisation card on the construction si te, and all
contractors must keep daily records o f persons working at the site ; and



Tax records must be sent to tax authorities for every employee by the contractor
and sub -contractor. This way, tax authorities can check whether a person who is
registered as an employee working at a specific construction site actually works

there.

The project facilitated better cooperation between government partners and private
part ies, and the project can be transferred to other sectors

Source: https://www.teamwork -against -trafficking -for -labour -
exploitation.nl/examples/screening -subcontractors -sweden

Demand -driven measures to increase declared work of third -country nationals
Demand -driven measures aim to incentivise  customers to buy declared services rather
than undeclared services. A prominent example is the voucher system for domestic or
household services that form alises employment relations by prompting households to
regis ter domestic workers and pay social security contributions via simple registrations

and tax rebates that make undeclared work more expensive for the purchaser. Such
vouchers exist in Austria, Belgium, France and Sweden. The long -standing Belgian
scheme has been successful in reducing undeclared work in the sector (see Platform

tackling Undeclared Work Plenary meeting, 2018 ; Williams, 2018 ). In the private
household setting , where inspections are difficult, vouchers are good practice to formalise
services and establish a direct employment relation ship between a private individual  and
a household.

Vouchers are only available for migrants with work and residenc e permit s (one exception
is the Swiss Canton of Geneva , where third -country nationals with  out residence and work
permit can be employed with  service vouchers and thus pay social security) . While itis
understandable (and legitimate) that only workers with a permit are allowed to benefit

from the schemes, few countries have legal migration schem es for domestic work
meaning that v ouchers can only be used by regular migrants and not by the (potentially

high number of) irregular ly staying third -country nationals.

Regularly staying migrants also face certain limitations , such as a lack of awareness  of
the schemes among migrant domestic workers (European Federation of Food, Agriculture
and Tourism Trade Unions , 2015) or restrictions in the design of the scheme s. For
instance, the Austrian voucher scheme does not allow workers to exceed monthly
earnings of EUR 500, which makes the scheme more attractive to native workers
providing such  services as a top -up activity, but not for migrants who wish to engage in
this work  full -time. In addition, regular ly staying third -country natio nals also stress the
limited professionalisation of their jobs, an aim intended to b e addressed by the voucher
system (Pérez etal. , 2016).

Awareness -raising campaigns to increase knowledge about decent work

Undeclared work is not undertaken  solely for economic benefit , and awareness -raising
activities seek to promote the benefits of declared work by changing behaviour s and
norms (Williams, 2018). Workers and employers may engage in undeclared work

because they have little  trust in public authorities , or limited awareness of what taxes
and social security contributions offer . For third -country nationals, this may be linked to
low public trust and acceptance of taxes or social security contributions in their countries

of origin .?® Another coinciding issue is that of stereotypes or discrimination towards
migrants among employers, the public and institutions , for example that migrants work
predominantly indapnpgherobhat drety and demeani ngd.

Awareness -raising campaigns and education about undecla red work and labour
exploitation of migrants can address the wider causes of the issue and make employers,

% As pointed out in Section 5.3, a lack of trust in institutions or beliefs that are not in line with the existing
regulations can also exist in Member States.



workers and the public more aware of the benefit of formalising work for workers from

third countries . Most countries have campaigns t o raise awarene ss of the risks and costs
of undeclared work in order to change the behaviour of employers or target ing
employees (Williams, 2018) . Campaigns often include different types of information

tools, mostly leaflets or websites, and are often run cooperation wit h NGOs and social
partners. In Belgium and France, press releases inform the public about undeclared work
and illegal employment by migrants (EMN, 2017) . In Belgium, they are released by the
labour inspectorate and inform the public about recent cases of i llegal employment of
third -country nationals. In France, the Prefects communicate via local press on social

fraud and illegal employment cases. A recent example is a personal statement by a
politician i n |t alelaunchlbii 61 il ;ah(tsee dlso Sectiom 9.% ), the Italian
Minister of Agriculture described her own experience as an agricultural worker when she
was young. This increased awareness of the conditions in the agricultural sector and
counteracted the negative public discourse over  migration in ltaly .

Information efforts are limited in their reach a nd do not always explicitly target the

employment of third -country nation als (OECD, 2018; EMN, 2017). There are a few

examples of targeted information efforts, such as the 2009 campaign to prevent the

economic exploitation of Brazilian migrants in Belgium ( EMN, 2017). In Czech ia, trade

unions organised an awar eness ¢ dmepeadiofjcheap labour d& in 2Ctab (Trl| ka
2018). Spanish authorities organised an awareness -raising campaign in Arabic ,

specifically informing Moroccan workers of their rights as workers.

There is potential  for cross-border cooperation to target people withi n their country of
origin. In ltaly, for example, the d@ack in the Field 6 awareness -raising campaign by the
Federation of Farming Industry Workers General Italian Labour Confederation (FLAI

CGIL) aims to meet workers at their workplace to inform them of their rights . The
campaign is particularly directed against the &aporalato 6 recruitment system in
agriculture . In 2019 , the joint European project G&RAISE UP 6 continued the campaign in
Italy , involving other trade unions, employer organi sations and institutions from Bulgaria,

North Macedonia , Romania and Serb ia in order to develop responsive measures in the
countries of origin

Another approach is to target workers from third countries in campaigns target ing the
whole population . From 2017 to 2019, the Polish inspectorate carried out a three -year
campaign 4@ work legally § which aimed to raise awareness of legal and formal
employment among employers and workers, including foreigners and Ukrainian nationals

in particular. This was implemented together with the social partners. The campaign
included radio featur es, press releases, ad verts in public transport and online content .

Materials on the benefits of legal work and risks resulting from illegal employment were

published in Polish, Ukrainian and English. In addition, personal-t ékl undegsb
were produced , with two Ukrainian women telling the story of their employment in
Poland. The videos were created in two language versions T with Polish and Ukrainian

subtitles and shown in public transportin ~ the 20 biggest cities in Poland



https://www.fondazionemetes.it/raise-up

Figure 7.  Infographic in Ukr ainian from the Polish 61 work |l egall

Source: | nfographic in Ukrainian from the 4l work | egallyd ca
Inspectorate.

7.2 Main measures of enforcement authorities to deter undeclared work by

migrants

Labour inspectorates are primarily responsible for detecting illegal and undeclared work

They plan and carry out i nspections that are based on risk  assessments. Complex
irregularities caused by undeclared work, illegal employment and labour exploitation ¢ an
be better identified through targeted reporting tools and specific indicators on labour
exploitation.

Despite being the main instrument of enforcement authorities to address illegal and
undeclared work of non -EU nationals, the number of inspections is often insufficient
(FRA, 2018) . Practices that have helped to improve detection include c oordinated
inspections with other enforcement authorities , improving the capacity of inspectorates
to identify labour exploitation , and developing complaints mechanism s and other
reporting tools for migrants .

Finally, while sanctions for employers are important to curb illegal employment and
undeclared work, much depends on the enforcement and severity of a sanction. On the
contrary , sanctions for illegally staying third-country nationals can prevent them from
reporting.

Detecting irregularities whilst  protecting  workers

Enforcement authorities use the results of risk assessments to plan inspections in high -
risk sectors: construction or manufacturing with highly compl ex supply chains, sectors
with changing workforce s and settings, such as transport, agriculture and private
security. * The risks of i llegal employment and potential labour exploitation are generally
assessed by combining results from previous inspections, complaints or whistleblowing,

the number of permits in a sector , or data from social security or tax.

2 The Communication on the Employers Sanctions Dir ective also outlines that inspections should be informed
by statistical techniques to identify risk sectors and develop strategies to address them.
































































































